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AGENT. 


$168. Fire.—Lvidence.— Knowledge of Incumbrance.—Applica- 
tion filled by.—Of the Company or Insured.—Liability under Two- 
thirds-value Clause.—The application was made through an 
agent authorized only to solicit applications and receive pre- 
miums, which were forwarded to the company, which either 
granted the insurance or returned the premiums. The agent was 
expected by the company to fill up the application, and did so in 
this case. The application stated there was no incumbrance, 
whereas the property was mortgaged. The policy, which was 
not received until some time after, provided that the application 
should be a warranty, and also that “ any person acting as soli- 
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citing agent or surveyor, in filling out or making the application 
on which this insurance is based, is the agent of and acts for the 
insured, and not for this company under any circumstances or in 
any manner whatever.” The policy made no provision for can- 
cellation except by the company. Held, that parol evidence was 
admissible to show that the agent was correctly informed of tke 
incumbrance. 


Miller vs. Mutual Benefit Life Ins. Co., 31 Iowa, 216, and Higston vs, 
Etna Ins. Co., 42 id., 46, and authorities cited. Rowley vs. Empire Ins, 
Co., 36 N. Y., 550. Cases of Chase vs. Hamilton Ins. Co., 20 N. Y., 53; 
Owen vs. Holland Purchase Ins. Co., 56 N. Y., 565 ; Rohrback vs. Germania 
Ins. Co., 62 N. Y., 47; Jenkins vs. Quincy F. Ins. Co., 7 Gray, 370 ; Loch- 
ner vs. Home Mut. Ins, Co., 17 Mo., 246, distinguished and excepted to. 


Held, that the company was bound by such knowledge of the 
agent. eld, that the claims of insured could only be saved by 
the facts having been correctly stated to the agent. Held, that 
in the absence of information to the contrary by the insured, the 
agent in taking the application was the agent of the company, 
and not of the insured. Held, that the insertion of the clause 
making the agent the agent of the insured, in a policy which 
continued to run and earn premiums some time before it came to 
the knowledge of insured, was a fraud upon the insured, for 
which he would have been entitled to repudiate the trausaction 
and recover the premiums. cd, that the insured was not 
bound to examine the policy as to whether it contained false 
statements of fact regarding a past transaction, as he might have 
been, had the making of the application and delivery of the 
policy been one transaction, and therefore was not bound by the 
clause making the agent the agent of the insured. ‘Lhe policy 
provided that in case of incumbrance the company should not 
insure or pay more than two thirds of the amount of interest of 
the insured, which was to be the difference between the actual 
cash value of the property and the amount of incumbrance. 
Held, that the recovery must be limited to the amount so deter- 
mined. 


Boecher vs. Hawkeye Ins. Ce. 
Rep'd Jour’l, p. 817. Towa 8. 0. 





A pplication— Evidence. 


APPLICATION. 


§ 169. Lire.— Warranty.— Truth of Answer when not Respon- 
sive—The application was a warranty, and contained the follow- 
ing interrogatory : “ Name and residence of the family physi- 
cian of the party, or of one whom the party has usually employed 
or consulted?” Answer, “ Refer to Dr. A. T. Mills, Corning, 
N. Y.” ‘The applicant appeared from the evidence not to have 
had a regular family physician at the time of the application. 
Dr. B. had occasionally been called in in case of sickuess, and Dr. 
Mills had been casually consulted two or three times. The answer 
was dictated or suggested by the agent after a statement of the 
facts. Held, that the answer was equivocal, and not responsive 
to the question, and if the company was not satisfied, one more 
explicit should have been required. It was not so manifestly un- 
true as to authorize a court to direct a verdict for the company. 

Baker vs. Home Life Ins. Co., 64 N. Y., 648 ; Edington vs. Mut. L. Ins. 
Co. of N. Y., 67 id., 185 ; Fitch vs. Am. Pop. L. Ins. Co., 59 id., 557. 

Held, that the answer having been dictated by the agent, the 
company cannot object that it was not such as should have been 
made. 


Higgins vs. Phoenix Mutual Life Ins. Co. 
Rep’d Jour'l, p. 788. 


EVIDENCE. 


$170. Fire.— Admissibility of—Knowledge of Agent from 
Overhearing Conversation.—It is competent to show that the 
agent who effected the insurance had knowledge of the property, 
and a conversation between the insured and a third party in pre- 
sence of the agent is admissible for this purpose ; it is incumbent 
on the party objecting to show, that such conversation could not 
have been heard by the agent. 


Boutelle vs. Westchester Fire Ins. Co. 
Rep’d Jour'l, p. 781. 
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$171. Lire.—Murder as Defense-—Burden of Proof.—Quan- 
tum of.—Where the defense to a suit on a life policy is that the 
plaintiff murdered the insured to obtain the insurance money, the 
burden of proof is on the company, but the quantum of evidence 
required is not the same as in a criminal prosecution ; a fair pre- 
ponderance of evidence is sufficient to sustain the defense. 

Prather vs. Mich. Mut. Life Ins. Co. 

Rep’d Jour'l, p. 897. U.S. C. C., Inp, 


INSURABLE INTEREST. 


§172. Lire.—Of Brother and Creditor.—Allegation of Wager 
Policy.— Held, that an allegation that the policy was a wager 
policy should have been set up by answer to be available as a 
defense. 


Valton vs. National Fund Life Assurance Co., 20 N. Y., 32. 


The insured was a brother of plaintiff, and a creditor. Held, 
that there was an insurable interest, and recovery should not be 
limited, under the circumstances, to the amount of the debt. 


Rawles vs. Amer. L. Ins. Co,, 27 N. Y., 287. 
Goodwin vs. Mass. Mutual Life Ins. Co. 
Rep’d Jour’l, p. 862. 


NON-FORFEITURE LAW. 


§ 173. Lire.—Construction of Policy in Case of Semi-annual 
Premiums.—Net Value-—The policy was issued by a Massachu- 
setts company to a citizen of another State, and provided that if 
the premium due upon the policy, or any note given for part of 
the premium, should not be paid when due, it should cease, and 
the net value should be determined from the Actuaries Table, 
with interest at four per cent, deducting therefrom “ whatever is 
due to the company, including any unpaid premium notes, with 
interest at six per cent.” Four fifths of such remaining value 
should be considered a premium for temporary insurance, and 
the policy should be kept in force for so long a time as it would 
insure. The policy expressed a consideration for the whole 





1878. | fon-forfeiture Law—Note— Occupied. 


year’s premium as “per margin,” and an entry on the margin 
showed that one half year’s premium was paid and the other 
half was payable semi-annually. The second payment was not 
made when due, and the insured died shortly after. Held, that 
the construction of the provision is governed by the Massachu- 
setts non-forfeiture law. Held, that there was no promise, ex- 
press or implied, to make the second payment when due, and the 
payment was optional, not a debt, or loan ; no note or other obli- 
gation had been given ; the second payment was not, therefore, 
an indebtedness to be deducted from the net value, The policy 
lapsed upon failure to pay the second semi-annual premium, and 
its net value must be determined accordingly. 
Worthington vs. Charter Oak Ins. Co., 41 Conn., 416. 


Goodwin vs. Mass. Mutual Life Ins. Co. 


NOTE. 


§174. Lire.—Alteration ly Payee—Liability of Maker and 
Indorser.—Application was made to an insurance company for a 
loan, and applicant was furnished with a blank form, which he 
filled up except the amount, submitted to a surety, and obtained 
his indorsement. The note was then submitted to an officer of 
the company, who filled up the amount desired by the assured, 
but at the same time, with his approval, altered the terms. The 
alteration was not submitted to the indorser. Held, that the 
maker was liable, but the indorser was relieved from liability by 
the alteration, notwithstanding it might have made the terms 
more favorable to him. 


Coburn vs. Webb, 55 Ind., 96 ; Schneewind vs. Hackett, 54 Ind., 248. 


Franklin Life Ins. Co. vs. Courtney. 
Rep’d Jour’l, p. 813 Inp. 8. C. 


OCCUPIED. 


$175. Fire.— Warranty.— Construction of Policy — Watchman. 
—The policy stipulated, “ Warranted a family to live in said 
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house throughout the year.” Held, that the stipulation was an 
express warranty, and must be literally complied with or the 
policy would be void. 

Daniels vs. Hudson River Ins. Co., 12 Cush., 416 ; Sayles vs. N. W. Ins. 
Co., 2 Curtis, 610. 

Two workmen employed by plaintiff slept in the house and 
took their meals elsewhere. Held, that this was not a compliance 
with the warranty. The workmen were merely watchmen, not a 
family within the meaning of the policy. 

Poor vs, Humboldt Ins. Co. 

Rep’d Jour’l, p. 874. Mass. 8. J. C. 


POLICY. 


§176. Fire—Construction of.—Interest of Insured.—Effect of 
Judgment.—The policy contained a condition that the insurance 
should cease in case the property was levied on or taken into 
legal custody, or in case an incumbrance should fall or be exe- 
cuted on the property which reduced the insured’s interest below 


the amount insured, and he failed to notify the company. It 
was also declared in the body of the policy that payment was to 
be made in conformity with the conditions. Held, that the con- 
ditions formed a part of the contract, and a judgment of suffi- 
cient amount, though no levy was executed, avoided the insur- 
ance where the company was not notified. 

Kensington National Bank vs. Yerkes. 

Rep’d Jour’), p. 735. 


PRACTICE. 


_ §177. Frre.—Service of Notice.— Petilion to set aside Judgment. 
—Evidence.—The application was made and the policy issued 
through the local agent of G. County, and service of notice in 
a suit was made on the agent of another county who had no au- 
thority to act for the company in G. County, or employ counsel. 
The agent testified to having sealed and directed the notice to 
the company’s office, and to the best of his belief, having de- 
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posited it in a basket in the office, whence the letters are taken 
to the post-office. No other intimation was sent to the company ; 
it failed to receive the notice, and judgment against it was entered 
by default. Petition was made to set aside the judgment, the 
company claiming to have a meritorious defense. Held, that in 
deciding a petition to set aside a judgment entered by default in 
Iowa, it is not necessary to go into the merits of the defense if 
the grounds for vacating the judgment appear not to be sufiicient. 
Held, that under the Iowa statute, and the agreement exacted of 
the company, service might be lawfully made on any agent in the 
State. Held, that the evidence was not sufficient to warrant a 
court in setting aside the judgment on the ground of unavoidable 
casualty or misfortune. 

Niagara Ins. Co. vs. Rodecker & Pearson. 

Rep'd Jour’l p. 824, Towa 8. C. 


§178. Fire.—Recovery Back of Fraudulent Claim Paid.— 
In a suit to recover back the amount fraudulently paid to the 
insured in Iowa; Held, that it was within the discretion of the 
court whether after the commencement of the trial it would allow 
the filing of an amended answer pleading the statute of limita- 
tions. Held, that the Iowa law of 1870, sec. 2530, applies only 
to frauds solely cognizable in a court of chancery. 


Relf vs. Eberly, 23 Iowa, 467 ; Gebhard vs. Sattler, 40 Iowa, 153 ; Brown 
vs. Brown, 44 Iowa. 


Phenix Ins. Co. vs. Dankwardt et al. 
Rep’d Jour’l, p. 876. Iowa 8. C. 


PROOFS OF LOSS. 


§179. Lire.— Waiver of —Act of Agent.—The policy required 
proofs of death to be furnished within thirty days. The agent 
through whom the policy was obtained, and who notified the com- 
pany of deaths and furnished blank proofs to be filled up by the 
parties in interest, informed plaintiff that nothing could be done, 
because the policy had lapsed. Subsequently to the thirty days, 
the company, when appealed to, refused payment also on the 
ground of lapse, but upon application blank proofs were furnished 
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to plaintiff and retained by the company without objection. Held, 
that the provision requiring the proofs to be furnished within 
thirty days was waived, and the company was estopped from 
setting it up in defense. 

First Baptist Church vs. Brooklyn Fire Ins. Co., 19 N. Y., 305; Sheldon 
vs. Atlantic Fire and Marine Ins. Co., 26 N. Y., 460; Wood vs. Pough- 
keepsie Mutual Ins. Co., 32 N. Y., 619; Bodine vs. Exchange Fire Ins. Co., 
51 N. Y., 117; Pechner vs. Phoenix Fire Ins. Co., 65 N. Y., 195; Pitney 
vs. Glens Falls Ins. Co., 65 N. Y., 6 ; Carroll vs. Charter Oak Life Ins. Co., 
10 Abb., (U. S.,) 166; John vs. F. J. S. Ins. Co., 5 Lans., 275; Taylor vs. 
Merchants’ Fire Ins. Co., 9 How., (U.S.,) 890; Owen vs. Farmers’ J. 8S. 
Ins. Co., 57 Barb., 518; Baggerly vs. Farmers’ J. S. Ins. Co., N. Y. C. A.; 
Van Allen vs. Ins. Co., N. Y. C. A.; Clark vs. Dales, 20 Barb., 64; May on 
Ins. 3143 ; Ins. Co. vs. Wilkinson, 13 Wall., (U. S.,) 222, 235; State Ins. 
Co. of Missouri vs. Todd, 83 Penn., 272. Cases distinguished of Van Allen 
vs. Farmers’ Joint Stock Ins. Co., 64 N. Y., 468 ; Merserau vs. Phoenix Mu- 
tual Life Ins. Co., 66 N. Y., 274; Blossom vs. Lycoming Fire Ins. Co., 64 
N. Y., 162; Bush vs. Westchester Fire Ins. Co., 63 N.Y., 531 ; Underwood 
vs. F. J. S. Ins. Co., 57 N. Y., 500. 


Goodwin vs. Mass. Mutual Life Ins. Co. 


TITLE. 


§ 180. Fire.—Ownership.—Partner in Profits—The policy 
provided that if the interest of the assured were “ other than 
the entire, unconditional and sole ownership of the property for 
the use and benefit of the assured,” it must be so represented 
and expressed in the policy, otherwise it should be void. By a 
contract with the insured, one W. was to have a fourth of the 
profits from the sale of the insured property, the condition being 
that W. should sign insured’s note for $1,000 to be put into the 
business, which note was to be taken care of by the insured, and 
also that W. should give his time or furnish a man to sell the 
property. Held, that the insured’s ownership was for his own 
use and benefit, and not for that of W., within the meaning of 
the policy. 

Boutelle vs. Westchester Fire Ins. Co. 





1878. ] Title. 809 


§181. Fire.—H fect of Foreclosure—Interest of Lienor and 
Trustee.—Evidence.— Notification by Agent.—Custom.—The policy 
insured “ the trustees of the convertible mortgage of the N. H., 
M. & W. R. R. Co.” ete. It provided that “if the property be 
sold or transferred, or any change takes place in title or posses- 
sion, whether by legal process or judicial decree, or voluntary 
transfer or conveyance,” the policy should be void; also, that 
“ when property has been sold and delivered, or otherwise dis- 
posed of, so that all interest or liability on the part of the assured 
herein named has ceased,” the insurance should terminate. The 
insurance was effected by plaintiffs, acting as trustees for the 
second mortgage bondholders then in possession and use of the 
property, the equity of redemption still existing. Subsequently 
the title of the owners and convertible bondholders was extin- 
guished by foreclosure in the interest of the first mortgage bond- 
holders, who took possession and appointed plaintiffs as their 
agents to operate the road. The foreclosure decree recognized an 
indebtedness of the road to plaintiffs for money advanced, which 
was made a lien to take precedence of the first mortgage. The 
property was subsequently conveyed to a new corporation, subject 
to this lien, and the agency of plaintiffs ceased. Held, that the 
foreclosure was a change of title and possession by judicial de- 
cree, which avoided the policy. Held, that the interests of plain- 
tiffs as lienors was individual and wholly distinct from their in- 
terest as trustees, and was not insured under the policy. Held, 
that the nature of the trusteeship not being general, but specified 
as that of the convertible bondholders, parol evidence is not ad- 
missible to show that the plaintiffs insured their personal interest. 
Evidence was offered of a custom on the part of the agent to 
notify parties insured that a change of title would necessitate a 
transfer of the policy, and that the notice had been inadvertently 
omitted. The agent testified that he could not mention an in- 
stance of such notice during the period he had acted for the 
company. Held, that the evidence failed to establish a custom 
such as would control the policy. 


Bishop et al. vs. Clay F. & M. Ins. Co. 


Rep’d Jour’l, p. 828. 
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VALUATION. 


$182. Fire.— Effect of Excessive.—Forfeiture—Construction of 
Policy.—The policy provided that “any false representation by 
the assured, of the condition, situation, or occupancy of the pro- 
perty, or any omission to make known any fact material to 
the risk, or an overvaluation, or any misrepresentation what- 
ever,” should render it void. Held, that a substantial overvalua- 
tion, such as would not ordinarily arise from a difference of 
opinion, whether honestly or fraudulently made, avoided the 
policy, and a refusal to so charge was error calling for reversal. 

Smith vs. Bowditch Mut. Fire Ins. Co., 6 Cush., 448 ; Vose vs. Eagle 
Life and Health Ins, Co., 6 Cush., 42 ; Bennett vs. Mutual Fire Ins. Co., 7 
Cush., 175 ; Willen vs. Bowditch Mut. Fire Ins. Co., 10 Cush., 446 ; Gould 
vs. York Co. Mut. Fire Ins. Co., 61 Me., 401 ; Carpenter vs. American Co., 
1 Stacy, 57 ; Catrum vs. Tennessee Co., 6 Humphreys, 176 ; Amazon Ins. 
Co. vs. Gilbert, 27 Mich., 429. 

Case of Bonham vs. Iowa Cent. Ins. Co., 25 Iowa, 329, distinguished. 


Boutelle vs. Westchester Fire Ins. Co. 
—§ 170. 


WARRANTY. 


§183. Fimre.—Continuing.—Construction of Answer in Applica- 
tion.— Watchman.— Misrepresentation.— Knowledge of Insured.— 
In response to the question, “Is there a watchman in the mill 
during the night? Is the mill ever left alone?” the insured an- 
swered, “ No regular watchman, but one or two hands sleep in 
the mill.” The application stipulated that it should be a war- 
ranty, and the basis of the policy. The policy stipulated that 
the application was a warranty and a part of the contract, and 
that any “ false representation by the assured, of the condition, 
situation and occupancy of the property, or any omission to 
make known every fact material to the risk, or any overvaluation 
or any misrepresentation whatever, either in a written application 
or otherwise,” should render the policy void. The answer was 
true when the application was made, but owing to the non-pay- 
ment of premium the policy was not delivered until more than 
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three weeks afterward. Three days before its delivery, the hands 
ceased to sleep in the mill, which remained vacant at night until 
its destruction a few weeks later. Held, that the application was 
a promissory and continuing warranty, and the policy was avoid- 
ed by its breach. 

Glendale Woolen Co. vs. Protection Ins. Co., 21 Conn., 19; Houghton 
vs. Ins. Co., 8 Met., 114 ; Worcester vs. Ins. Co., 9 Gray, 27 ; Clark vs. 
Ins. Co., 8 How., (U. 8.,) 235; Ripley vs. Ins. Co., 30 N. Y., 136; First 
Nat. Bank vs. Ins. Co., 50 N. Y., 45; May vs. Buckeye Ins. Co., 25 Wis., 
291. 

Held, that even if not continuing, the contract must be re- 
garded as made at the time of delivering the policy, and the 
statement not being then true, the policy was void. Held, 
that were the application simply a representation, the question 
was material to the risk, and the misrepresentation avoided the 
policy. 

Trial vs. Baring, 10 Law Times R., 215; British Ex. Assurance Co. vs. 
G. W. Ry. Co., 20 id., 422. 


The application also contained the following: “ What kind of 
oil is is used? Whale oil. Will you agree that none shall be 
used which are mixed with or composed of petroleum or any kind 
of earth or coaloils? Yes?” Held, that the introduction of an 
express stipulation in regard to the future use of oil did not im- 
ply that this question or that relating to a watchman were in- 
tended to refer merely to existing facts, in the absence of such 
stipulation. Held, that it was not material whether the insured 
saw the policy before its delivery or not. If it did not correctly 
state the contract, he had his remedy after delivery ; moreover he 
had knowledge of the application which contained the stipulation. 

Dissenting opinion holding that the answer was not a continu- 
ing warranty, and that the company is liable, cites— 

Laine vs. Hyde, 39 Wis., 345 ; Lyman vs. Babcock, 40 Wis., 503; (Fran- 
ces’ Case, 8 Rep., 89 b.; Co. Lit., 218, a.) ; Rungun vs. Fogasse, 1 Plowd., 
1; Jackson vs. Silvernail, 15 Johus., 278 ; Hadley vs. Hadley, 4 Gray, 140; 
Morse vs. Ins. Co., 30 Wis., 534. See also Osgood vs. Abbott, 58 Maine, 
84; Hooper vs. Cummings, 45 Maine, 359; Moorefield vs. Allbright, 4 
Cush., 178 ; Clinton vs. Ins. Co., 45 N. Y., 454-464 ; Hoffman vs. Ins. Co., 
32. N. Y., 414; Livingston vs. Sickles, 7 Hill., 255; Catlin vs. Springfield 
Ins. Co., 1 Sum., 434 ; Breasted vs. Farmers’ Loan and Trust Co., 4 Seld., 
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305; Yeaton vs. Fry, 5 Cranch, 341; 1 Burrows, 349; National Bank vs. 
Ins. Co., 5 Otto, U. S., 678; Smith vs. Ins. Co., 32 N. Y., 399 ; Catlin vs. 
Ins. Co., 1 Sum., 442 ; Powers vs. Ins. Co., 8 Phila., 566; Brown vs. Adtna 
Ins. Co., 40 Conn., 586 ; Benham vs. United Guaranty and Life Assurance 
Co., 7 Exch., 744; Parker and another vs. Ins. Co., 10 Gray, 302 ; Life 
Ins. Co. vs. Schultz, 73 Ill, 586 ; Gilliat vs. Ins. Co., 8 R. I, 282; Gates 
vs. Ins. Co., 5 N. Y., 469; 2 Hall, (N. Y.,) 602; 14 Barb., 545; Ins. Co. vs. 
Lewis, 18 Ill., 553 ; Life Ins. Co. vs. Fennell, 49 Ill., 180 ; May vs. Ins. Co., 25 
Wis., 291 ; Stout vs. Ins. Co., 12 Iowa, 371 ; Ins. Co. vs. Kimberly, 34 Md., 
224 ; Williams vs. Ins. Co., 31 Me., 219 ; Ins. Co. vs. Schell, 29 Penn. St., 
31; Frisbie vs. Ins. Co., 27 Penn. St., 325; Palmer vs. St. Paul Fire and 
Marine Ins. Co., Wis. 8. C.; Erdman vs. Mutual Ins, Co. of the order of 
Hermann’s Sons; Schunk vs. Geigenseitiger Wittwen und Waisen Fund, 
Wis. S. C.; Ins. Co. vs. Eddy, 49 Ill., 106 ; Ins. Co. vs. Robinson, 54 IIL, 
268. 

Blumer & Bliss vs. Phenix Ins, Co. 

Rep’d Jour'l, p. 833. Wis. 8. C. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF INDIANA. 


Appeal from Montgomery Circuit Court. 


FRANKLIN LIFE INS. CO. 
Us. 


JOHN R. COURTNEY anp RICHARD CANINE 


Application was made to an insurance company for a loan, and applicant was fur- 
nished with a blank form, which he filled up except as to amount, submitted to 
a surety, and obtained his indorsement. The note was then submitted to 
an officer of ihe company, who filled up the amount desired by the assured, 
but at the same time with his approval altered the terms. The alteration was 
not submitted to the indorser. 

Held, that the maker was liable, but the indorser was released from liability by the 
gaat notwithstanding it might have made the terms more favorable to 

im, 
Judgment affirmed. 


Kennepy & Brusx, and Taompson & Risting, for Appellant. 
Joun R. Courtney, for Appellee. 


Niptack, J. 
This was a suit by the appellant against the appellee on a promis- 
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sory note. The defense was, that there had been an alteration of the 
note by the appellant after its execution. 

The cause was tried by the court. There was a special finding of 
facts, and certain conclusions of law reached by the court as follows 
to wit: “At the instance and request of the plaintiff herein, the 
court finds the facts in the above entitled cause to be as follows, to 
wit : 

“The defendant, John R. Courtney, on or about the 17th day of May, 
1875, visited the office of the plaintiff, the Franklin Life Ins. Co., in 
the city of Indianapolis, Indiana, and there met L. G. Hay, the sec- 
retary of said company, to whom he applied for a loan of the sum of 
six or seven hundred dollars of the funds of the saidcompany. They, 
the said Courtney and Hay, had some talk about the loan, and the 
security the former could furnish, should he obtain the loan of the 
money aforesaid. It was finally agreed between them that the said 
Courtney should have the money as a loan if he could furnish good 
personal security, such as would be approved by Alexander Thomson, 
Esq., of the city of Crawfordsville, in said State. Whereupon the 
said Courtney procured of said Hays a blank printed form of a prom- 
issory note, such as was used and furnished by said company when 
loaning money. The said Courtney then left the said city of Indian- 
apolis and proceeded to said city of Crawfordsville, the place of his 
residence. Within a day or two after his arrival at the city of Craw- 
fordsville, he filled up the blanks in said note, the same being the 
one sued on, except as to the amount for which said note was to be 
drawn, which was still left blank. He thereupon signed his own 
name—Jobn R. Courtney—to said note, and in that condition, with 
all the blanks filled except the one for the amount of the note, he 
presented it to the defendant, Richard Canine, and asked him to sign 
his name to it as surety for him, the said Courtney, which he the said 
Canine accordingly did, and delivered the said note to the said Court- 
ney, with all the blanks filled except the one as to amount, and with 
no interlineations therein. There was nothing said between Court- 
ney and Canine about further changes in the note, except that it was 
understood that Courtney was to fill up the amount left blank, which 
said note read as follows : 


“* Crawfordsville, Ind., May 17,1875. For value received, on or be- 
fore the 20th day of November, 1875, we promise to pay the Frank- 
lin Life Insurance Company of Indianapolis, or order, dollars, 
negotiable and payable at the First National Bank of Crawfordsville, 
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with ten per cent interest per annum, and five per cent of the origin- 
al sum as attorneys’ fees if suit be instituted on this note, without 
any relief whatever from valuation or appraisement laws. The draw- 
ers and indorsers severally waive presentment for payment, protest 
and notice of protest and non-payment of this note. Signed, John 
R. Courtney, Richard Canine.’ 


“The note was then taken to Alexander Thomson, Esq., for his ap- 
proval of the security ; and the said Thomson indorsed his approval 
on the back of the note as follows: ‘I regard the security, Mr. Ca- 
nine, is a very good and reliable man for a much larger sum than the 
within. Signed. A. Thomson.’ 

When the note was presented to Mr. Thomson for his approval, the 
amount was yet blank, but he was informed by Mr. Courtney what 
the amount was to be. On or about the 20th day of May, 1875, the 
said Courtney a second time called at the office of said insurance 
company in the city of Indianapolis, and again met Mr. Hay, the sec- 
retary of said company, and it was then agreed between them that 
the said Courtney should obtain from said company as a loan upon 
the security of said note, which the said Courtney then had with him 
and exhibited to the said Hay, the sum of seven hundred dollars, less 
the interest for six months, amounting to dollars, less a pre- 
mium note for dollars, which the said company then held on 
the said Courtney, making cash paid to Courtney the sum of 
dollars. The note, which was still blank as to amount, was then and 
there filled up by said Courtney for the sum of seven hundred dol- 
lars, and was then and there handed to the said Hay, who then and 
there, in the presence of the said Courtney, and with his knowledge 
and consent, added to said note by way of interlineation in the print- 
ed portion of said note, the following words, to wit : ‘after maturity,’ 
changing the reading and terms of said note from ‘with ten per cent 
interest per annum and five per cent on the original sum as attor- 
neys’ fees,’ etc., so that it read as follows, to wit : ‘ with ten per -cent 
interest per annum after maturity, and five per centum on the origin- 
al sum as attorneys’ fees,’ etc. That as soon as the interlineation was 
made by said Hay, he gave the said Courtney a check on the bank 
for the amount of money due him on said loan, and he, the said Hay, 
retained said note as security for the sum so loaned the said Court- 
ney. That said Hay at the time he made said interlineation and 
change in said note, knew that the said Canine was only surety there- 
on, and that he bore that sole relation to said instrument. That at 
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the time said interlineations and change were made in said note by 
said Hay, it was out of the presence of and without the knowledge or 
consent of the said Canine. That the said note is the one now sued 
on.” 

“ As conclusions of law from the foregoing facts, the court finds 
that the defendant Courtney is liable on the note sued on for the 
sum of $721 without relief, and finds for the plaintiff for that sum as 
against him. But the court finds that the defendant Canine, by rea- 
son of the alteration of the note, is released from any liability there- 
on, and finds for the defendant Canine.” 

The appellee excepted to the conclusions of law at which the court 
arrived as to the defendant Canine. 

Judgment then followed in accordance with the conclusions of the 
court. The interlineation of the words “after maturity,” in the man- 
ner and under the circumstances set forth in the foregoing special 
finding, destroyed the identity of the note as to Canine, and rendered 
it in legal effect a different instrument from the one which he had 
signed. Granting that the alteration made the terms of the note 
more favorable to Canine, that circumstance does not change the 
legal effect of the alteration. The identity of the note was none the 
less destroyed. It was still a material and unauthorized alteration of 
the note in a portion of it already complete, and not the filling up of 
a blank merely, as in the case of the amount of the note. That was 
sufficient to release Canine from his liability, and the court did not 
err in so holding as a conclusion of law. 

The precise question involved here was fully discussed and decided 
in the case of Coburn vs. Webb, 55 Ind., 96 ; Schneewind vs. Hackett, 
54 Ind., 248. 

The judgment is affirmed at the costs of appellant. 





Boecher vs. Hawkeye Ins. Co. 


SUPREME COURT OF IOWA. 


December Term, 1877. 


Appeal from Bremer Circuit Court. 


GUSTAVE BOECHER 
US, 


HAWKEYE INS. CO. er at, Appellant. 


The application was made through an agent authorized only to solicit applications 
and receive premiums, which were forwarded to the company, wiich either 
granted the insurance or returned the premiums. The agent was expected by 
the company to fill up the application, and did so in this case. ‘he applica- 
tion stated there was no incumbrance, whereas the property was mortgaged. 
The policy, which was not received until some time after, provided that the ap- 
plication should be a warranty, and also that ‘any person acting as soliciting 
agent or surveyor, in filling out or making the application on which this insur- 
ance is based, is the agent of and acts for the insured, and not for this compa- 
ny under any circumstances or in any manner whatever.” ‘The policy made 
no provision for cancellation except by the company. 

Held, that parol evidence was admissible to show that the agent was correctly in- 
formed of the incumbrance. 

Held, that the company was bound by such knowledge of the agent. 

Held, that the claim of insured could only be saved by the facts having been cor- 
rectly stated to the agent. 

Held, that in the absence of information to the contrary by the insured, the agent 
in taking the application was the agent of the company, and not of the insured. 

Held, that the insertion of the clause making the agent the agent of the insured, 
in a policy which continued to ran and earn premiums for some time before it 
came to the knowledge of insured, was a fraud upon the insured, for which he 
would have been entitled to repudiate the transaction and recover the pre- 
miums. 

Held, that the insured was not bound to examine the policy as to whether it con- 
tained false statements of fact regarding a past transaction, as he might have 
been had the making of the application and delivery of the policy been one 
transaction, and therefore was not bound by the clause making the agent the 
agent of the insured. 





818 Report of Decisions. [ Now., 


The policy provided that in case of incumbrance the company should not insure 
or pay more than two thirds of the amount of interest of the insured, which was 
to be the difference between the actual cash value of the property and the 
amount of incumbrance. 


Held, that the recovery must be limited to the amount so determined. 
Decree modified and affirmed. 


Action in equity on a policy of insurance against fire on real and 
personal property. The premises were incumbered by mortgage, 
which was owned by Carl Schroeder, and he intervened, claiming the 
policy had been assigned to him and that he was entitled to recover 
thereon to the extent of his interest. The pleadings were so framed 
as to properly present the questions discussed in the opinion. There 
was a finding and judgment against the company, and it alone appeals. 
The cause is triable de novo. 


W. E. Mitter, for Appellant. 
Gray, Dovaurrty & Ginson, and M. E. Birurnes & Co., fur Appellee. 


SEEVERS, J. 

The policy is dated December 30, 1874, and insured the plaintiff 
against loss by fire, “from 27th of December 1874, at 12 o’clock noon, 
unto the 27th day of December 1875, at 12 o’clock noon.” The loss 
occurred Curing the existence of the policy. It does not appear on 
what day the application was made, but it asked for insurance “ for 
one year from December 24, 1874.” The application was made to 
one Callender, a soliciting agent of the company. In such applica- 
tion, which was signed by the plaintiff, he was asked, “Is any of the 
property incumbered?” He answered “ None.” This was not true, 
as the property was then incumbered by mortgage. Among other 
things the application states that it contains a “full * * statement 

* * touching the risk, the condition, situation, description, title, expo- 
sures, location and value of the property, * * * * and a warranty on 
the part of the assured,” and the policy provides that the’ statements 
and obligations of the assured in the application shall be deemed 
warranties. 

The policy also contains the following : “ Any person acting as so- 
liciting agent or surveyor, in filling out or making the application on 
which this insurance is based, is the agent of and acts for the insured 
named in this policy, and not of or for this company under any circum- 
stances or in any manner whatever.” 

The president of the company testifies that Callender belonged to a 
class of agents “denominated solicitors, who have power merely to 
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solicit applications for insurance, receive premiums thereon, and for- 
ward the same to the company. Upon these applications the com- 
pany approves or rejects the risk. If it approves the risk a policy is 
issued by the company to the applicant and sent to him by mail. * * 
* * Tf the company rejects such risk, it returns the application and 
premium to the applicant.” 

It is apparent from the letter of appointment and instructions fur- 
nished this class of agents by the company, that they are expected to 
fill up the blank applications with which they are furnished. Such 
we are advised is the universal practice. Callender did so in this in- 
stance. 

The plaintiff claims that at the time he signed the application he 
fully informed Callender of the mortgage, in response to questions 
asked him, but for some reason, what he informed Callender was 
not written in the application, as he had at the time supposed and be- 
lieved. This is denied by Callender, but the preponderance of the 
evidence is with the plaintiff. There is some question made as to the 
amount plaintiff is entitled-to recover, if he does so at all. This will be 
referred to hereafter. Having stated the facts, there remains for de- 
termination the question of law presented by counsel. 

I. Counsel for the company insist “ that it is not competent to give 
parol evidence to prove that the assured correctly stated the fact of an 
incumbrance on the property to the solicitor who took the application, 
and that such notice to such solicitor did not and cannot bind the 
appellant unless brought home to it, of which fact there is no claim 
whatever.” We understand the law to have been ruled otherwise in 
Miller vs. Mutual Benefit Life Ins. Co., 31 Iowa, 216, and Higston vs. 
J®tna Ins. Co., 42 ib., 46, and authorities cited. 

II. It is claimed by counsel for appellant that “ the authorities are 
not in harmony upon the question as to the effect of notice to a soli- 
citing agent of an insurance company, when notice to the agent will 
be deemed notice to and binding upon the company.” What counsel 
mean by “ soliciting agent,” is not defined. If he means that such 
agent has the power to fill up applications for the assured, to receive 
the premiums and forward the same with the application to the com- 
pany, and thereupon his agency ceases—and under the facts in this 
case he must be taken to so mean—then, as we understand, this court 
is committed to the doctrine that the company is bound by the know- 
ledge or notice to such an agent. The cases heretofore cited so 
hold. 

Ill. That the plaintiff cannot recover unless his right to do so is 


. 
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saved by the fact that he fully informed Callender of the mortgage, 
is practically conceded by his counsel, and without doubt such is the 
law. The important question therefore is, whether Callender was the 
agent of the company or the assured at the time he was informed as 
to the mortgage. There is no pretense that any other person con- 
nected with the company until after the loss had any knowledge 
whatever on this subject. The policy is the completed contract be- 
tween the parties, and it expressly declares that Callender was the 
agent of the assured. Is this decisive of the question ? 

The application was made and signed, without much doubt, on the 
24th of December. It was forwarded with the premium to the com- 
pany at Des Moines, more than one hundred miles from where it was 
made. 

The policy was issued on the 30th day of December, but took effect 
and was in force on and from the 27th of said month. Hubbard et al. 
vs. Hartford Ins. Co., 33 Iowa, 325. 

When written up and fully executed the policy was sent to the as- 
sured. At least it is soinferred, because such was the usual course of 
business, and nothing is shown to the contrary. It could not have 
been received by plaintiff until the day after it is dated. 

There was nothing in the application or in the intercourse between 
plaintiff and Callender which tended to show that plaintiff supposed 
or had reason to believe Callender was his agent, or that the com- 
pany so regarded him. On the contrary, the plaintiff had the right 
to, and no doubt did, believe that Callender was the agent of the com- 
pany. Conceding that plaintiff was bound to know the terms and 
conditions of the policy from the time he received it, there was 
some five days at least during which the policy was in force and pre- 
mium being earned, during which he had no knowledge that Callen- 
der, without his consent, had, by force of a contract which had been 
written up by the company, been his agent in a past transaction 
which he had the right to believe was complete in itself. The plain- 
tiff applied for a policy of insurance, and he might well suppose a con- 
tract would be drawn up by the company to effectuate this purpose ; 
but there was nothing from which it can be inferred that he supposed 
as a matter of fact any such provision would be inserted in the policy. 
Nor are we aware of any principle of law which requires or demands 
that plaintiff should be held to have had such knowledge. We are 
not advised whether or not the provision in question is usually con- 
tained in the policies of other companies. From adjudicated cases, 
however, we learn it is of comparative modern origin. 
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The plaintiff however accepted the policy before the loss occurred, 
and it may be said he then knew or was bound to know that Callen- 
der had been his agent from the time he signed the application, and 
that he then should have repudiated the policy, or Callender from 
that time must be regarded as his agent from the beginning, or at 
least from the time when the policy was received. It must be remem- 
bered, however, the premium was in the hands of the company, and 
that no provision is made in the policy for its cancellation by the 
plaintiff, or rights reserved to him in this respect. The policy pro- 
vides : 

“This insurance may at any time be terminated at the option of 
the company, on giving notice to that effect * * * * to the assured, 
* * * in which case aratable portion of the premium for the unex- 
pired term of the policy shall be a claim against the company, pay- 
able on the return of this policy to the company.” 

If the plaintiff had notified the company of what he could have 
justly claimed was a false statement in this respect in the policy, and 
the company thereupon saw proper to exercise the option vested in 
it and cancel the policy, the plaintiff could be required to pay the 
earned premium. He would thus suffer a direct pecuniary loss 
through no fault of his, but on the contrary through the wrong of the 
defendant. Under the facts in this case the insertion of the clause 
in question was a fraud on the plaintiff, and no one should be per- 
mitted to take advantage of his own wrong or fraud. The policy had 
a legal existence, and for a time, at least, as we have seen, the plaintif 
could have recovered if a loss had occurred, notwithstanding the 
provision in question. The plaintiff did nothing to change or impair 
his rights. 

We can readily see that the assured may be bound to take notice 
of the conditions and covenants in a policy that affect his rights, or 
that apply to matters in existence at the time the policy is delivered, 
or that may occur in the future, but we know of no principle of law 
which requires him to diligently examine the policy for the purpose 
of ascertaining whether it contains false statements of fact as to a 
past transaction which he might well suppose was closed. 

If the application, payment of the premium, issuance and delivery 
of the policy are all consummated at the same time, or are all differ- 
ent parts of the same transaction, we can conceive the assured to 
be bound by whatever statements and obligations are contained in 
the policy. And this may be true, if it appeared he in fact knew the 
policy contained such a statement as the one in question. 
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Counsel have not cited any adjudicated case which sustains the 
foregoing views, nor has our own limited search enabled us to find any. 
With equal propriety it can be said none of the cases cited by counsel 
for the defendant militate against the views herein advanced. 

The ruling in Chase vs. Hamilton Ins. Co., 20 N. Y., 53, is based on 
the thought that parol evidence of what was said to the agent was in- 
admissible, because it tended to contradict the application and policy. 
This case must be regarded as overruled as to this point by Rowley 
vs. Empire Ins. Co., 36 N. Y., 550, which we do not regard as having 
been overruled or shaken, notwithstanding what is said in Owen vs. 
Holland Purchase Ins. Co., 56 N. Y., 565, and Rohrback vs. Ger- 
mania Ins. Co., 62 N. Y., 47. In Jenkins vs. Quincy Fire Ins. Co., 7 
Gray, 370, the ruling is placed on the same ground as in Chase vs. 
Hamilton, and the same may be said of several other Massachusetts 
cases. To the same effect is Lochner vs. Home Mutual Ins. Co., 17 
Mo., 246. The rule announced in these cases has not been followed 
in this State, but the contrary doctrine adopted. Rohrback vs. 
Germania Ins. Co., before cited, is more nearly like the one at bar 
than any to which our attention has been called. In that case the 
agent had power to receive premiums, fill up applications, and write 
up and deliver policies binding on the company. The making the ap- 
plication, payment of the premium and delivery of the policy were 
all parts of the same transaction. The policy contained a provision 
substantially like the one in question. The plaintiff sought to prove 
the agent had knowledge of matters material to the plaintiff's right to 
recover, and which he should have mentioned in the application. It 
was held the evidence was inadmissible. The essential difference be- 
tween the two cases is that no period of time intervened between the 
signing of the application and delivery of the policy, and the plaintiff 
.could have fully protected himself by refusing to pay the premium or 
accepting the policy. He was bound as a matter of law to know 
what was contained in such policy. 

IV. The only remaining question relates to the amount of recovery. 
The court found the personal property destroyed covered by the 
policy to be of the value of $487.80. We are not disposed to disturb 
this finding. Under the terms of the policy the plaintiff can only re- 
cover three fourths of the above, or $365.85, and this was the conclu- 
sion of the court below. The value of the building was found to be 
$458.69. In our opinion the preponderance of the evidence is that 
the building was worth $550, and we so find. 

The policy provides, “And in case any of the property covered by 
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this policy shall have any liens or incumbrances thereon, either by 
mortgage or otherwise, the company will not insure or pay in any 
event to exceed two thirds of the amount of the interest of the as- 
sured in such property, and such interest is declared to be the differ- 
ence between the actual cash value of such property and the aggre- 
_gate amount of such liens and incumbranees, principal and interest.” 
If the amount of the mortgage had been stated in the application, the 
amount of the recovery would have been controlled by the foregoing 
provision. The company should not be prejudiced by reason of the 
failure in this respect. 

From the record before us we are unable to determine the amount 
of interest due on the mortgage at the time the policy was executed, 
when the loss occurred, or at the trial. 

The rate of interest is not stated, nor from what time it should be 
computed, nor when the $150 was paid. 

The amount due on the mortgage is therefore fixed at $400, as be- 
tween defendant and the assured. The plaintiff is entitled to re- 
cover only two thirds of $150, or $100, on account of the building. 
The whole amount of his recovery will therefore be $465.85, with in- 
terest from October 15, 1875, being sixty days after proofs of loss 
were furnished. The decree below must be modified in accordance 
with this opinion, and a decree may be entered in the court at the 
option of either party hereto, or remanded to the court below, and a 
decree entered there. 

Such decree must contain proper orders for the protection of the 
intervenor, Carl Schroeder, and as between him and the plaintiff the 
amount due on the mortgage is fixed at the amount found due at 
the trial in the court below, as neither of them have appealed from 
the decree. 

The plaintiff must pay the costs of this appeal. 

Modified and affirmed. 
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SUPREME COURT OF IOWA. 


Ocroser Term, 1877. 


Appeal from Guthrie District Court. 


NIAGARA INS. CO., Appellant, 
Us. 


RODECKER & PEARSON. 


The application was made and the policy issued through the local agent of G. 
County, and service of notice in a suit was made on the agent of another county 
who had no authority to act for the company in G. County, or employ counsel. 
The agent testified to having sealed and directed the notice to the company’s 
office, and to the best of his belief, having deposited it in a basket in his office, 
whence the letters are taken to the post-office. No other intimation was sent 
to the company ; it failed to receive the notice, and judgment against it was en- 
tered by default. Petition was made to set aside the judgment, the company 
claiming to have a meritorious defense. 

Held, that in deciding a petition to set aside a judgment entered by default in 
Iowa, it is not necessary to go into the merits of the defense if the grounds for 
vacating the judgment appear not to be sufficient. 

Held, that under the Iowa statute, and the agreement exacted of the company, ser- 
vice might be lawfully made on any agent in the State. 

Held, that the evidence was not sufficient to warrant a court in setting aside the 
judgment on the ground of unavoidable casualty or misfortune. 

Judgment affirmed. 


The plaintiff is a corporation of the State of New York, doing pbusi- 
ness in Iowa. On the 28th day of January, 1876, by its policy of in- 
surance, the plaintiff undertook to insure the defendants against loss 
by fire in the sum of $3,000, upon a certain building, with the stock 
therein, situated in the town of Stuart, Guthrie County, Iowa. In 
June, 1876, the defendants commenced an action against plaintiff in 
the Guthrie District Court, upon said policy of insurance, making the 
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proper averments as to the destruction of said building and stock by 
fire, without their fault, ete. On the 17th day of June, 1876, the orig- 
inal notice of the action was served personally by the sheriff of Polk 
County, at Des Moines township, in said county, upon E. J. Ingersoll, 
one of the firm of Ingersoll, Howell & Co., the agents of said insur- 
ance company at Des Moines. On the 3rd day of October, 1876, it 
being the second day of the October term of the District Court for 
Guthrie County, the company having failed to appear to said action, 
a default was entered and a judgment was rendered against it. On 
the 19th day of February, 1877, the insurance company filed in said 
court their petition for a new trial, averring that at the time of the 
service of the original notice, J. D. Nichols was local agent of said in- 
surance company in and for Guthrie County, and the only agent 
said company had in the State of Iowa for that county ; and that ap- 
plication for said insurance was made through said agent, and that 
the policy was delivered to the assured by said Nichols. That Inger- 
soll, Howell & Co. were the local agents at Des Moines, Iowa, and had 
no authority to represent said company within the county of Guthrie. 
That they had no knowledge of said policy of insurance other than 
was derived from the service of said original notice, and a notice to 
take depositions which was served at the same time, and had no au- 
thority from said company to in any manner control or manage its 
litigation, or to employ or retain counsel to look after the same. That 
immediately upon the service of said notices, said Ingersoll inclosed 
the copies thereof left with him in an envelope, and directed the same 
to the general office of said company at Chicago, and placed the 
same, duly sealed and stamped, in the post-office at Des Moines. That 
said policy was issued at Chicago, and at its date and ever since, all 
reports of losses, and all matters pertaining to the business of the com- 
pany in the State of Iowa, including notices of the commencement of 
actions, were and have been made and transmitted to the general 
Western agency at Chicago. That neither said original notice nor 
the notice of taking depositions ever reached said agency at Chicago, 
or the general office of the company in the city of New York. That 
except as aforesaid, the commencement of said action was not known 
to any of plaintif’s agencies, or to any of its agents until after the 
judgment aforesaid had been rendered, and execution issued thereon. 
That said company has a meritorious defense to said action, of which 
it was fully advised before the commencement thereof, but that it 
was prevented from defending solely by the failure to receive notice 
thereof, and without fault or negligence. 
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The petition prayed that said default and judgment be set aside, 
and that said company have leave to answer. Accompanying said pe- 
tition there was an answer setting up a defense to the action upon the 
policy of insurance. There was a demurrer to the petition, which was 
overruled. The appellees then answered the petition, denying all the 
allegations thereof. There was trial to the court. The prayer of 
plaintiff's petition was denied, and the costs were taxed to the plaintiff. 
Plaintiff appeals. 


Waricut, Garcn & Wrieur, for Appellant. 
Barcrort, Given & Draperies, for Appellee. 


Rorurocr, J. 

I. No evidence was taken as to the validity of the defense set up in 
the answer accompanying the petition to set aside the default and 
judgment. The court below seems to have proceeded first to try and 
decide upon the grounds to vacate the judgment, before trying or de- 
ciding upon the validity of the defense. This may be done under 
sec. 3160 of the Code. Having decided that the grounds to vacate 
were not sufficient, it was unnecessary to go into the inquiry as to the 
validity of the defense. If it had been found that the company was 
not negligent in law or fact in not sooner appearing to the action, then 
before the judgment could be vacated the validity of the defense must 
have been tried and determined. Not only the sufficiency of the 
answer upon its face, but the truth of its averments, ntust be deter- 
mined. We think this is the proper construction of chapter 1, title 19 
of the Code. 

II. It is urged by counsel for appellant that the showing made to 
vacate is sufficient, on the ground of “fraud practiced by the success- 
ful party in obtaining the judgment.” It is claimed that the service 
of the original notice upon Ingersoll was illegal and fraudulent. It 
appears from the evidence that Ingersoll, Howell & Co. were duly ap- 
pointed agents of the company in Des Moines and vicinity. It fur- 
ther appears that said company had filed with the auditor of state a 
written instrument authorizing any agent or agents of said company 
in this State to acknowledge service of process for and in behalf of 
said company in this State, consenting that service of process mesne 
or final upon any such agent or agents shall be taken and held as valid 
as if service were had upon said company according to the laws and 
practice of said State, or of any other State. 

The company was required to thus submit to the jurisdiction of the 
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courts of this State as a condition to the transaction of business with- 
in the State. Code, sec. 1144. The loss occurred in Guthrie Co., and 
it was the right of the assured to commence their action in that 
county. Code, sec. 2584. In our opinion, service of process may be 
made upon any agent of the company within the State under sec. 
1144 of the Code, and the provisions of that section are not modified 
or controlled by other sections of the statute as claimed in argument. 
It follows that if the original notice was served upon the proper agent 
the company was bound thereby, and that such service was not 
fraudulent. 

Il. It is further urged that the facts show the judgment should 
have been vacated under sec. 3154 of the Code, for unavoidable cas- 
ualty or misfortune, preventing the company from defending. Inger- 
soll, the agent upon whom service was made, testified in his examination 
in chief, that when the notices were served he took an envelope with 
printed directions to the general agents of the company located in 
Chicago, with their address upon it, put the notices in the envelope, 
sealed it, and put it into the mail at Des Moines, and addressed to Chi- 
cago. It will be observed that he does not state that he put the en- 
velope containing the notices in the post-office at Des Moines. In his 
cross-examination he states that his recollection is, he put this letter into 
a basket in his main office, and yet may have put it into a pigeon-hole ; 
that the mail of the firm was made up and put in a pigeon-hole or 
basket until sent to the post-office. 

It will be observed that the witness does not pretend to state that the 
envelope with the inclosure was actually deposited in the post-office. 
He is certain that it was, but his belief is founded upon the fact that 
letters deposited in the basket or pigeon-hole were taken to the post- 
office by some one ; usually by some member of the firm. Daniel 
Beveridge, the general agent of the company at Chicago, testified that 
the envelope with the notices inclosed never reached said agency in 
Chicago. It is not claimed that there was any accident at or about 
that time by which the mails between Des Moines and Chicago were 
destroyed or delayed. In view of the almost unerring certainty in the 
transmission of the mails in this country, which is well known to all 
men, we think the court below was justified in finding from the evi- 
dence that the envelope in question was not deposited in the post- 
office at Des Moines, or at least that the fact was not established by a 
preponderance of evidence. We have not given all the evidence, nor 
is it necessary. It may be proper, however, to say that the witness 
Ingersoll did not regard the pendency of the suit as a matter to which 
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he should give attention. He did not write any letter to the general 
agency upon the subject. The service of the notices made so slight 
an impression upon his mind, that when his attention was afterward 
called to it, his recollection of the transaction was at that time indefi- 
nite. In viewof all the evidence we cannot say that the court erred 
in denying the prayer of plaintiffs petition, or that there is such a 
want of evidence to support the finding as to justify our interference. 


Affirmed. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


January Term, 1878. 


GEORGE H. BISHOP er at., Trusress, 


| 
| 


CLAY FIRE AND MARINE INS. CO. 


The policy insured “ the trustees of the convertible mortgage of the N. H., M. & 
W. R. R. Co.,” ete. It provided that if the property be sold or transferred, or 
any change take place in title or possession, whether by legal process or judi- 
cial decree, or voluntary transfer or conveyance,” the policy should be void : 
Also, that ‘* when property has been sold and delivered, or otherwise disposed 
of, so that all interest or liability on the part of the assured herein named has 
ceased,’’ the insurance should terminate. The insurance was effected by plain- 
tiffs, acting as trustees for the second mortgage bondholders then in posses- 
sion and use of the property, the equity of redemption still existing. Subse- 
quently the title of the owners and convertible bondholders was extinguished 
by foreclosure in the interest of the first mortgage bondholders, who took pos- 
session and appointed plaintiffs as their agents to operate the road. The fore- 
closure decree recognized an indebtedness of the road to plaintiffs for money 
advanced, which was made a lien to take precedence of the firs*®mortgage. The 
property was subsequently conveyed to a new corporation, subject to this lien, 
and the agency of plaintiffs ceased. 

Held, that the foreclosure was a change of title and possession by judicial decree, 
which avoided the policy. 

Held, that the interest of plaintiffs as lienors was individual and whelly distinct 
from their interest as trustees, and was not insured under the policy. 


Held, that the nature of the trusteeship not being general, but specified as that of 
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the convertible bond-holders, parol evidence is not admissible to show that the 
plaintiffs insured their personal interest. 

Evidence was offered of a custom on the part of the agent to notify parties in- 
sured that a change of title would necessitate a transfer of the policy, and that 
the notice had been inadvertently omitted. The agent testified that he could 
not mention an instance of such notice during the period he had acted for the 
company. 

Held, that the evidence failed to establish a custom such as would control the 
policy. 

Verdict set aside. 


Panrvte, J. 

This is an action upon a policy of insurance against loss by fire ; 
the plaintiffs had a verdict ; the defendants filed a motion for a new 
trial for alleged errors on the part of the court in the admission of 
evidence, and the refusal to charge as requested ; also a motion for a 
new trial for a verdict against evidence. 

The plaintiffs have filed a bill of exceptions (under the statute,) based 
upon the refusal of the court to charge the jury that the decree of 
foreclosure hereinafter mentioned did not work any such change in 
the title of the plaintiffs as can impair their rights under the 
contract. 

In 1874 the holders of the convertible bonds issued by the New 
Haven, Middletown and Willimantic Railroad Company, and secured 
by a second mortgage, were in the possession and use of the real and 
personal property of said corporation, and were operating the road 
through the agency of George H. Bishop and John N. Camp, the 
plaintiffs, who were the successors of the persons named as their 
trustees in the mortgage deed ; and, in particular, were in the pos- 
session and use of the freight depot in Middletown. a 

On December 17, 1874, these trustees obtained insurance against 
loss by fire from the defendants ; the contract containing the follow- 
ing words namely : “ Do insure the trustees of the convertible mort- 
gage of the New Haven, Middletown and Willimantic Railroad Com- 
pany against loss or damage by fire to the amount of $2,000 for the 
period of one year, on their frame freight depot building occupied by 
them and situated near the corner of Main and Spring Streets, in the 
city of Middletown, Ct.” 

In May, 1875, the holders of another series of bonds issued by said 
corporation, and secured by the first mortgage upon its property, ob- 
tained a decree of foreclosure upon a petition in which the corpora- 
tion, the holders of the convertible bonds, and all other persons hav- 
ing any interest in the property, were made respondents.; these were 
to redeem on or before the fourth Saturday of June, 1875, or be 
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forever thereafter barred and foreclosed. They did not redeem ; and 
the treasurer of the State of Connecticut, who had been named as 
trustee in the mortgage deed, in behalf of the cestuis que tru-t, took 
possession of said property, including said freight building, and for 
their benefit operated the road, appointing the plaintiffs as his agents 
in executing his trust, until July 8, 1875, when he conveyed the pro- 
perty by deed to the Boston and New York Air Line Railroad Com- 
pany, the General Assembly of the State of Connecticut having, at its 
May session, 1875, incorporated by that name the bondholders for 
whom he held the trust ; thereupon the last named corporation went 
into the possession and use of said property, including said building, 
and for itself operated the road ; the agency of the plaintiffs in re- 
spect to the road ceasing on August 1, 1875. This freight building 
was destroyed by fire on the 14th day of August, 1875, at which time 
it was in charge of an agent appointed by the Boston and New York 
Air Line Railroad Company. 

The contract of insurance upon which this suit is brought provides 
in the first section, that “if the property be sold or transferred, or any 
change taken place in title or possession, whether by legal process or 
judicial decree, or voluntary transfer or conveyance, * * * * this policy 
shall be void ;” and in the fifth, that “when property has been sold 
and delivered or otherwise disposed of, so that all interest or liability 
on the part of the assured herein named has ceased, this insurance on 
such property shall immediately terminate.” When the policy was 
executed, the New Haven, Middletown and Willimantic Railroad 
Company held the equity of redemption, subject to the two mortga- 
ges ; bondholders secured by the second, under an arrangement with 
those secured by the first, were in the actual possession and use of the 
building ; the contract was to insure it as their property ; before the 
loss occurred, a judicial decree extinguished the title previously held 
thereto, either by the railroad company or the convertible bondhol- 
ders ; title, right to possession, and possession had passed to the first 
bondholders, and from these last by voluntary conveyance to a new 
corporation, and this without notice to or consent of the defendants. 
Precisely that had occurred which both parties had stipulated should 
make void the contract of insurance. As a general law governing hu- 
man conduct, owners of property are presumed to use some degree of 
care in protecting it. The insurers made this law their ally by pro- 
viding that during the life of the policy the insured should preserve 
some right in or to the property, and thus be interested in guarding it 
from destruction by fire ; when the judicial decree entirely divorced 
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them from it, its preservation or loss became alike immaterial to them. 
Thus, the vital condition of the contract was broken, and the court 
should have instructed the jury that, the foregoing facts being 
proven, the plaintiffs were not entitled to maintain their action ; and 
this, irrespective of the fact that the insurers knew, when they issued 
the policy, that the insured were second mortgagees. The willingness 
of the defendants to insure the plaintiffs in their qualified equitable 
interest does not bind them to stand as their insurers when they 
have ceased to have any interest at all. 

After the holders of the second mortgage bonds had taken posses- 
sion of the property, the plaintiffs, being the trustees named in the 
mortgage, managed the road ; while performing this service, they, as 
individuals, advanced money and assumed obligations for its pro- 
tection and maintenance to the extent of more than eighty thousand 
dollars. In the decree of foreclosure hereinbefore mentioned, this in- 
debtedness was recognized, and by agreement between them and the 
other parties in interest, payment thereof was secured by making it a 
lien upon the property, to take precedence of the first mortgage, to be 
discharged from the first earnings of the road. Accepting the claim 
of the plaintiffs that their advancements became as a matter of law 
the first lien upon the property from the moment they were made, 
such lien was to them in their individual capacity. Their interest as 
lienors was wholly distinct in origin from that of the convertible 
bondholders ; either one could have been destroyed without affecting 
the other ; and we are unable to find in the language of the contract 
insuring the title of “ the trustees of the convertible mortgage of the 
New Haven, Middletown and Willimantic Railroad Company,” inclu- 
sion of or protection for any interest which the plaintiffs as individuals 
might have had in the building ; however, they made their advance- 
ments solely upon the credit of the property in their keeping, and not 
at all upon the personal credit of the unknown and ever-changing 
body of holders of coupon bonds transferable by delivery ; these had 
assumed no personal obligation to them, and when these were fore- 
closed and barred from all ownership, the plaintiffs, following the pro- 
perty, and obtaining from the court a first mortgage of record there- 
on, accepted that as the security for their loan ; from that time on- 
ward these foreclosed bondholders not only had no right, tit e or in- 
terest in or to the property, but no responsibility for the plaintiffs’ 
personal advances ; it was quite immaterial to them when or how 
these were repaid ; for being repaid, the first mortgagees had the pro- 
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perty, and not being paid, the plaintiffs as individuals took it. The 
second bondholders had no insurable interest remaining in them. 

Again, the plaintiffs argue that parol evidence is admissible for the 
purpose of showing that they insured their individual, personal inter- 
est in the building, upon the principle that trustees, factors, and 
other representatives of third parties must thus explain, in order to 
secure the benefit of their policies. Whenever insurers take risks 
upon property in the keeping of a factor, without requiring the name 
of the owner, or in the possession of a trustee without requiring the 
name of the cestui que trust, or an interest in a representative name 
without a specific description as to the ownership, they contract to 
subject themselves to the admission of parol evidence for the purpose 
of determining the person to receive indemnity if loss occurs. But, 
in the case before us the defendants did not insure the plaintiffs as 
trustees in general terms, and leave to parel evidence to point out the 
ceslui que trust ; they required and received an explicit declaration 
from the plaintiffs that they desired the insurance in their capacity as 
trustees for the convertible bondholders, and that it was the interest 
of these last in the property which they sought to protect ; and the 
plaintiffs accepted the contract wherein it was then written—written 
with such particularity and distinctness as to give no place for 
doubt. 

The parol evidence offered for the purpose of eliminating from the 
contract the name of the party for whose benefit it was expressly made 
and substituting another, should have been rejected. 

Upon the trial the plaintiffs offered evidence for the purpose of show- 
ing that it had been the custom of the agent who issued the policy 
to notify, in behalf of the defendants, persons insured that a change 
of title would necessitate a transfer of the policy, and that this had 
been inadvertently overlooked in the present case ; the defendants 
objected, but the court admitted it. The agent testified that he had 
acted for the defendants from the summer of 1874 to the close of 1875, 
but could not mention an instance of such notice. This evidence 
falls short of establishing the existence of a custom having the quali- 
ties of uniformity and universality in the degree necessary to enable it 
to support the presumption that this contract was made in subservi- 
ence to it, and to override precise written stipulations. The verdict 
based upon it must be set aside. 

A new trial is granted. 

Park, C. J., and Loomis, J., concurred. Carpenter and Grancer, Jd., 
dissented. 
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SUPREME COURT OF WISCONSIN. 


Appeal from La Grosse Circuit Court. 


MATHIAS BLUMER ann JOHN W. BLISS, 
Appellants, 
UN 


PHENIX INS. CO. or Brooxtyn, Respondent.* 


In response to the question, ‘Is there a watchman in the mill during the night 
Is the mill ever left alone?” the insured answered, ‘“* No regular watchman, 
but one or two hands sleep in the mill.” The application stipulated that it 
should be a warranty and the basis of the policy. ‘The policy stipulated that 
the application was a warranty and a part of the contract, and that any ‘false 
representation by the assured of the condition, situation and occupancy of the 
property, or any omission to make known every fact material to the risk, or an 
overvaluation or any misrepresentation whatever, either in a written applica- 
tion or otherwise,” should reuder the policy void. ‘Che answer was true when 
the application was made, but owing to non-payment of premium the policy 
was not delivered until more than three weeks afterward. Three days before 
its delivery the hands ceased to sleep in the mill, which remained vacant at 
night until its destruction a few weeks later. 

Held, that the application was a promissory and continuing warranty, and the pol- 
icy was avoided by its breach. 

Held, that even if not continuing, the contract must be regarded as made at the 
time of delivering the policy, and the statement not bemg then true, the policy 
was void. 

Held, that were the application simply a representation, the question was materia 
to the risk, and the misrepresentation avoided the policy. 

The application also contained the following : ‘‘ What kind of oil is used? Whale 
oil. Will you agree that none shall be used which are mixed with or composed 
of petroleum or any kind of earth or coal oils? Yes.” 

Held, that the introduction of an express stipulation in regard to the fature use of 
oil did not imply that this question or that relating to a watchman were intend- 
ed to refer merely to existing facts, in the absence of such stipulation. 

Held, that it was not material whether the insured saw the policy before its deliv- 
ery or not. If it did not correctly state the contract, he had his remedy after 
its delivery, moreover he had kuowledge of the application which contained 
the stipulation. 

Judgment affirmed. 


* Opinion filed July 23, 1878. 
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Action on a policy of insurance against loss by fire, issued by the 
defendant company to the plaintiff Blumer on his flouring-mill and 
machinery therein. By the terms of the policy, the loss, if any, was 
made payable to the plaintiff Bliss (who held a mortgage on the in- 
sured property,) to the extent of his mortgage claim. Blumer made 
written application for the insurance, in which he answered a series of 
questions propounded on behalf of the insurance company concerning 
the situation, occupancy, mode of use, and value of the mill and ma- 
chinery. Among these questions are the following : “ Watchman. 
Is there a watchman in the mill during night? Is the mill ever left 
alone?” to which Blumer answered, “ No regular watchman, but one 
or two hands sleep in the mill.” The application was made Decem- 
ber 3, 1875, but owing to the failure of the plaintiffs to pay the pre- 
mium, the policy was not delivered to Blumer until the 28th of that 
month. The above answer was true when the application was made, 
and employees of Blumer continued to lodge in the mill nights until 
December 25th, after which time no one lodged there. The insured 
property was destroyed by fire January 13, 1876, in the night-time. 

The application for the insurance contains the following stipulation 
signed by the plaintiff Blumer : “ And the said applicant hereby war- 
rants, covenants, and agrees to and with said company, that the fore- 


going is a full, true and just exposition of all the facts and cireum- 
stances, condition, situation, and value of the property to be insured, 
and is offered as a basis of the insurance requested, and is made a 


special warranty, the same as if written on the face of the policy.” 
It is also stipulated in the policy that “If any application, survey, 
plan or description of the property herein insured is referred to in 
this policy, such application, survey, plan or description shall be con- 
sidered a part of this contract and a warranty by the assured, and 
any false representation by the assured of the condition, situation, 
and occupany of the property, or any omission to make known every 
fact material to the risk, or an overvaluation or any misrepresenta- 
tion whatever, either in a written application or otherwise,’ shall ren- 
der the policy void. 

Upon the facts above stated, (which are undisputed,) the circuit 
judge directed the jury to find for the defendant, and a verdict was 
returned accordingly. The plaintiffs appeal from the judgment ren- 
dered against them pursuant to the verdict. 


Wine & Prentiss of La Crosse, and S. N. Pryney of Madison, for 


Appellants. 
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Lyons, J. 

The distinction in the law of insurance between a warranty and a 
mere representation is well settled and understood. Stipulations in 
the policy, or, what is the same thing, stipulations in some other writ- 
ing which the parties expressly agree shall be a part of the policy al- 
though not inserted in it, whether the same are statements of existing 
facts, or that certain acts shall thereafter be done or a certain condi- 
tion of things continue, are in general part of the contract and ex- 
press warranties, unless it can fairly be gathered from the whole con- 
tract that the parties did not so intend. A breach of any such war- 
ranty, at least any substantial breach of it, whether material to the 
risk or not, will defeat a recovery on the policy. 

A representation is, strictly speaking, no part of the contract, but pre- 
cedes the contract and is the inducement to it. It is sufficient if it 
be substantially untrue, and, unlike a warranty, it need only be true as 
to matters which are material to the risk—that is, as to those matters 
which might reasonably influence the insurer in taking or rejecting 
the risk, or in fixing the rate of premium therefor. 

A majority of the members of the court incline to the opinion that 
by virtue of the stipulation of the plaintiff Blumer in his application 
for the insurance, and the condition of the policy quoted in the state- 
ment of the case, the answer to the questions : “Is there a watchman 
in the mill during night? Is the mill ever left alone?” was an un- 
dertaking by Blumer, in the nature of an express warranty, that one 
or two of his employees lodged in the mill each night, although they 
were not regular watchmen. And further, we are of the opinion that 
the same.is a promissory and continuing undertaking which bound 
the insured to a substantial compliance with its terms from the time 
the policy was delivered until the mill and machinery were burned. 

These views seem to be sustained by the great weight of authority, 
but only a few of the cases will be mentioned. In Glendale Woolen 
Co. vs. Protection Ins. Co., 21 Conn., 19, the plaintiffs in their appli- 
vation for insurance answered the following question in the affirma- 
tive : “Is there a watchman in the mill during the night?” It was 
held that this answer was “an exact, clear, and certain engagement 
by the insured that they will keep a watchman in their mill through 
the hours of every night in the week,” and that a non-compliance 
therewith was fatal to an action on the policy. The same doctrine 
was held in Sheldon vs. Hartford Fire Ins. Co., 22 Conn., 235. 
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In Houghton vs. Ins. Co., 8 Met., 114, the question, “Is a watch 
kept constantly in the building? If no watch is constantly kept, state 
what is the arrangement respecting it ?” was answered by the insured 
in their application as follows: “No watch is kept in or about the 
buildings ; but the mill is examined thirty minutes after work.” Up- 
on the question whether this representation of the usual practice 
amounted to a condition or stipulation that it should be continued, 
Chief Justice Shaw, delivering the opinion of the court, said, “It was 
ruled at the trial, and the whole court are now of the opinion that as 
this examination was manifestly intended as a substitute for a con- 
stant watch ; as it was one which the assured had it in their power to 
make or cause to be made ; as it was one of the precautions tending 
to secure the property against danger of fire, and tending to its safe- 
ty—it was one which, as a general practice, the assured was bound to 
follow ; although an occasional omission, owing to accident, or to the 
negligence of subordinate persons, servants, or workmen, not sanc- 
tioned or permitted by the assured, or by their superintendent, man- 
ager or agent, might not be a breach or non-compliance.” 

To the same effect are the cases of Worcester vs. Ins. Co., 9 Gray, 
27; Clark vs. Ins. Co., 8 How., (U. S.,) 235; Ripley vs. Ins. Co., 30 
N. Y., 136 ; First Nat. Bank vs. Ins. Co., 50 N. Y., 45, and other 
cases cited in the brief of counsel for the defendant. In all of these 
cases the questions, and the answers of the insured thereto, as in this 
case, were contained in the application and were in the present tense ; 
and in each of them the answer was held to be either a warranty or a 
representation that the same conditions should be substantially main- 
tained during the life of the policy, failing which the policy was void. 

In some of these cases, owing to peculiar provisions of the contract, 
such statements were held to be representations and not warranties, 
but in those cases it was held that the representations were continuing, 
and the failure to use the precautions against fire as represented, 
would, if material to the risk, defeat a recovery on the policy. Hough- 
ton vs. Ins. Co., 8 Met., 114, is such a case. The same doctrine was 
fully recognized by Mr. Justice Paine in May vs. Buckeye Ins. Co., 25 
Wis., 291. 

An argument against the application of this doctrine to the present 
case will now be noticed. The following questions and answers are 
contained in Blumer’s application for the insurance : “ Lubricating 
oils. What kind of oil is used? Whale oil. Will you agree that 
none shall be used which are mixed with, or composed of petroleum, 
or any kind of earth or coal oils? Yes.” It is argued by the learned 
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counsel for the plaintiffs, that because an express stipulation that the 
insured would not in the future use certain kinds of oil was required, 
in addition to his statement as to the kind he was using when the ap- 
plication was made, the other statements in the application, in the 
present tense, as to the precautions then being used against fire, re- 
ferred only to the time of the application, and not to any future time. 

The argument, although not without force, is not satisfactory. The 
kinds of oil used on the machinery was a matter most vital to the 
risk, and the assured, out of abundant caution, might well require an 
express stipulation for the future in respect thereto, without thereby 
intending to limit the effect of other statements in the application not 
accompanied by a like express stipulation for the future. The in- 
formation sought by the questions in the applications, and furnished 
by the answers thereto, would be valueless if it related only to the 
time of the application. Of what consequence was it to the defend- 
ant to know that persons lodged in the mill when the application for 
insurance was made, if that precaution might be abandoned immedi- 
ately thereafter? It seems quite clear that the parties intended by 
their contract that all of the precautions against fire which Blumer 
stated he was taking when he applied for the insurance, should be con- 
tinued, notwithstanding an express stipulation for the future was re- 
quired as to one of these precautions and not as to the others. 

We think the cases above cited contain a correct exposition of the 
law governing the present case, and that if the statement of the in- 
sured that “one or two hands sleep in the mill” is a warranty, the 
failure of Blumer to continue this precaution against fire defeats a 
recovery on the policy. 

I may be allowed to say further, that, in my opinion, the result is 
the same if such statement be considered a representation merely, and 
not a warranty ; for, as already shown, the representation is promis- 
sory and continuing, and must be kept good. The failure to do so, if 
material to the risk, is equally fatal to a recovery on the policy. That 
the risk was increased by leaving the mill unoccupied during the 
night I cannot doubt ; and I think the learned circuit judge did not 
err in so holding as matter of law. Had he submitted it to the jury 
to determine whether the risk was thereby increased, and had the 
jury determined the question in the negative, the verdict should not 
be upheld. 

There is still another view of this case which leads to the same re- 
sult. The application for the insurance was made December 3rd, 
and the policy was delivered to Blumer on the 28th of the same 
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month. The delay was caused by the non-payment of the premium. 
There can be no doubt that had the property been destroyed before 
the 28th, the insurer would not have been liable. The contract of 
insurance therefore was not made until the 28th. No person slept in 
the mill after December 25th. So when the contract was actually 
made it was not true that “one or two hands sleep in the mill.” Blu- 
mer knew that it was not true when he accepted the policy, but failed 
to inform the insurer of the fact. Now if it be conceded that the 
statement that “one or two hands sleep in the mill,” is not promissory 
and continuing beyond the time the contract was entered into, it 
must be true that it was so until that time. The case would be the 
same had the delivery of the application and policy been concurrent 
acts, done on the 28th of December. In contemplation of law they 
were simultaneous acts, and the insurer delivered the policy on the 
faith of a false warranty ; or at the very least, on the faith of a false 
representation material to the risk, and in the belief that it was true. 
Within the rules of law above stated, whether the false statement is a 
warranty or a mere representation, there can be no recovery upon the 
policy. Trial vs. Baring, 10 Law Times R., 215; British Ex. Assur- 
ance Co. vs. G. W. Ry. Co., 20 id., 422. 

Il. The remaining assignments of error will now be briefly consid- 
ered. They are that the judge erred, 1, In allowing the defendant to 
amend its answer at the trial whereby new substantial defenses were 
interposed ; 2, In refusing to allow Blumer to testify to statements 
made by him to the agent of the defendant when he applied for the 
insurance ; and 3, In refusing to allow the plaintiffs to show that Blu- 
mer did not see the policy before he paid the premium. 

1. The statement of Blumer in reply to the question concerning a 
watchman is set out, and its truth denied in the original answer of the 
defendant. Inasmuch as our judgment goes upon the falsity of that 
statement, it is quite immaterial whether the amendments (which re- 
lated to other breaches of the contract,) were properly allowed or not. 
An examination of the pleadings satisfies us, however, that the allow- 
ance of the amendments was not error. 

2. The testimony sought to be elicited from Blumer, and ruled out 
by the court, related to statements made by him to the agent of the 
defendant in respect to the mode of ascertaining the value of the 
property proposed for insurance, and had no reference to the subject 
of precautions against fire. Under the circumstances of the case we 
think it quite immaterial whether the ruling was right or wrong. If 
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erroneous, the ruling could not affect the judgment, and hence would 
not work a reversal of it. 

3. It is also immaterial whether Blumer saw the policy before he 
paid the premium. He saw it when it was delivered to him, and then 
had an opportunity to examine it. If it did not state the contract 
correctly, he had his remedy. But it is not claimed that the contract 
is incorrectly stated therein. Moreover, the stipulation in the con- 
tract which controls our judgment is not in the policy proper, but in 
the application, of the contents of which Blumer testified he had full 
knowledge. 

Judgment affirmed. 


Dissenting opinion by Taytor, J.* 


The policy of insurance upon which this action was brought is one 
of a number which were issued at the same time, and upon similar 
applications, amounting in all to the sum of $22,500, upon a flouring- 
mill and machinery owned by the plaintiff, Blumer. The case is one, 
therefore, of considerable importance to the defendant, and of the 
highest importance to the plaintiffs. As to the plaintiff Blumer, it in- 
volves the accumulations of a lifetime of labor, and to the plaintiff 
Bliss it involves the amount of $7,000, loaned upon the security and 
faith in the validity of these insurance policies. The case is one which 
deserves the most careful consideration of this court, if viewed only 
as affecting the interests of those personally connected with it ; but 
it is of far greater consequence that we establish a rule of law appli- 
cable to all policies containing similar provisions to the one in ques- 
tion, which will not unjustly jeopardize the rights of hundreds of 
other policy-holders who have paid their money for the promised pro- 
tection of an insurance upon their property. 

The learned judge of the Circuit Court directed a verdict for the 
defendant, solely upon the ground that the plaintiff Blumer had vio- 
lated one of the conditions upon which his policy had been issued, 
holding that he had in his application promised, upon his part, that 
he would during the currency of the policy have one or two of his 
hands sleep in the mill at night. Upon the trial the evidence showed 
that for three or more weeks before the fire which destroyed the mill, 
none of the plaintiff’s hands had slept in the mill. After carefully 
considering this case, and after an extended examination of the au- 





* Filed August 13, 1878. 
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thorities, I cannot assent to the conclusion arrived at by the learned 
circuit judge. 

To understand the question fairly, it will be necessary to examine 
with some particularity the terms upon which the policy was is- 
sued, as well as the policy itself. The application was a printed form 
prepared by the defendant company, containing printed interroga- 
tories to be answered by the assured. In this case the answers were 
written by the agent of the company, and as the assured was a Ger- 
man, and not able to write well, especially in English, his name was 
signed to the application by the agent, at the request of the as- 
sured. The application, after giving the location and value of the 
mill, proceeds with a number of questions in relation to the machin- 
ery, and the manner in which it was run, speed, and how the dust 
from the smut-machine was disposed of. Then, under the head of 
lubricating oils, are the following questions : 

What kind of oils are used? Ans. Whale oil. 

Is the machinery regularly oiled, and by whom? Ans. Yes, by one 
of the millers. 

Will you agree that none shall be used that are mixed with or com- 
pounded with petroleum, or any kind of earth or coal oils? Ans. Yes. 

Next are questions under the head, “ For Extinguishing :” 

What are the facilities for extinguishing fires? Ans. Gardiner’s 
fire-extinguisher. 

Is there water, force-pump, hose, casks, or buckets? Ans. Two 
barrels and about six buckets in the mill. 

Then come questions as to how the mill was warmed, and what 
stoves were used, and what was done with the ashes. In the answer 
to these questions there is an inconsistency, probably arising from a 
want of clearly understanding the question. The question, how is 
the mill warmed, is answered, “ By one stove.” The question imme- 
diately following is: “If by stoves, state how many, and of what 
kind ; are they sound and in good order? Ans. One, and one in the 
sleeping-room, sound and in good order.” 

Next follows. under the head of “ Watchman,” two questions, the an- 
swer to which is relied on as a continuing warranty, for the violation 
of which the policy is forfeited. The questions are: “Is there a 
watchman in the mill during the night? Is the mill ever left alone?” 
To these questions there is but one answer, as follows : “No regular 
watchman ; but one or two hands sleep in the mill.” 

At the end of the application is the following, in writing: “And 
the said applicant hereby covenants and agrees to and with said com- 
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pany, that the foregoing is a full, true, and just exposition of all the 
facts and circumstances, condition, situation, and value of the pro- 
perty to be insured, and is offered as a basis of the insurance re- 
quested, and is made a special warranty, the same as if written on 
the face of the policy.” 

This application was never in the hands of the assured, but was 
forwarded to the company and retained by it ; and about twenty-five 
days afterward the policy was delivered to the plaintiff. The agent 
wrote a letter to the company with this application, in which he states : 
“T went out to Mr. B.’s place on the evening of the 2d, and spent 
nearly the whole of yesterday in inspecting his property, embracing 
120 acres of land, two barns, two dwelling-houses, one store and the 
mill. It is a splendid mill, with all the modern and improved ma- 
chinery therein. The only objection I found was the use of a station- 
ary kerosene oil lamp, candles being generally used around the mill. 
Seldom do any night-work, but objected to the use of lamp, and Mr. 
B. said he would not use it. The first year it was built it was insured, 
as Mr. B. borrowed some money to complete it ; but since, until the 
present time, it has been without insurance. Mr. B. says he has in- 
debtedness of about $6,000 to different parties, and is trying to get 
about $10,000 of one party to pay up these claims, and then give a 
mortgage upon his whole property, and make policies payable. This 
is one inducement for his insuring. All seems O.K.” 

The policy, amongst an almost endless number of stipulations, con- 
ditions, and special clauses, contains the following, which are the only 
ones having any particular bearing on the questions involved in this 
case. 

“ First. If any application, survey, plan, or description of the pro- 
perty herein insured, is referred to in this policy, such application, 
survey, plan, or description, shall be considered a part of this con- 
tract, and a warranty by the assured, and any false representation by 
the assured of the condition, situation, and occupancy of the pro- 
perty, or any omission to make known every fact material to the risk, 
or any overvaluation, or any misrepresentation whatever, either in a 
written application or otherwise, or if the assured shall have or shall 
hereafter make any other insurance (whether valid or not) on the 
property hereby insured, or any part thereof, or if the above men- 
tioned premises shall be occupied or used so as to increase the risk, 
or become vagant and unoccupied, and so remain without notice to 
and consent of this company in writing, or the risk be increased by 
the erection or occupation of neighboring buildings, or by any means 
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whatever within the control of the assured, without the assent of this 
company indorsed hereon, or if it be a manufacturing establishment, 
running in whole or in part over or extra time, or running at night, 
or if it shall cease to be operated by special agreement indorsed on 
this policy, * * * * then and in such case this policy is void.” 

As to the manner in which the application was made out, Rodolph, 
the agent, testifies as follows: “ My impression is that this applica- 
tion was written in Blumer’s store ; a portion of it was written in lead 
pencil when Miller was present, and then I went to the store and 
I wrote it over in ink, and then I had a talk with Blumer in reference 
to it. I made out the policy on the 4th, and held it until the 28th.” 

Blumer says in regard to the application : “ The answers in the ap- 
plication were not read over to me by Rodolph. I cannot read 
English ; I did not attempt to read this paper after it was completed. 
The question, ‘ What are the facilities for extinguishing fire, is there 
water, force-pump, casks, or buckets?’ was not made to me, neither 
did I answer to that question, ‘Gardner's fire-extinguisher, two bar- 
rels, or about six buckets kept in the mill.’ I didn’t know that state- 
ment was in the application when I signed it ; I told Rodolph that 
there was no water except in the bulk-head.’ 

The witness Lamech Graham says : “I was there at the mill twice 
when he, Rodolph, came to take insurance. I went through the mill ; 
he visited all parts of the mill from top to bottom ; he examined with 
me the machinery of the mill.” He further testified, on his cross- 
examination : “ When him (meaning Rodolph,) and me went through 
he put down the machinery, and the motion of the smutter, and the 
kind of a smutter, and the speed of all the machinery. Rodolph di- 
rected me to go through the mill ; Blumer was at home. After Ro- 
dolph went out of the mill, I went over to Blumer’s ; I guess he had 
a pencil and piece of paper, or a book. The sleeping-room in the 
mill was located in the third story, counting the basement one story, 
in the southwest corner of the building. It was on the bolting floor. 
The coopers were sleeping in the mill at the time Rodolph was there ; 
I don’t know how long they continued.” What was sworn to by 
Blumer and his witnesses, was not controverted by the agent, Rodolph. 
We must therefore conclude that the application was made out in 
about the way Blumer and his witnesses testify. 

I have been thus careful to show the manner of making the appli- 
cation, as it has some bearing upon the question of how the state- 
ments made therein shall be construed. If the assured by that appli- 
cation made a contract of warranty as to the future in regard to the 
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hands sleeping in the mill, and such grave consequences are to result 
from its breach, all the circumstances which surrounded the parties at 
the time the same was entered into ought to be considered and care- 
fully weighed for the purpose of ascertaining the probabilities as to 
whether the contracting parties understood at the time that the words 
used made such a contract. After the loss, and I judge from the 
manner in which the case was tried, after a failure of the company to 
avoid the contract on the ground of fraud on the part of the assured 
in overvaluing the premises, and in causing their destruction by the 
commission of arson, this part of the application, made in the care- 
less manner the evidence shows it was made, made in fact by the 
agent of the company, using evidently his own language, is relied upon 
for the purpose of avoiding the policy upon the strength of a claimed 
technical warranty, in regard to a matter which at the time was evi- 
dently treated as a matter of no consequence, and which had little if 
any influence either one way or the other in fixing the character of 
the risk, or in enhancing the amount of premiums to be paid there- 
for. It is but just, therefore, that the insurer claiming such forfeiture 
should be required to make out a clear case in his favor, viewed in the 
light of all the circumstances surrounding the same. 

If an insurance company may so contract with the parties whom it 
deludes with the promise of insurance, and of whom it receives an 
adequate compensation for all the risks incurred, that it can refuse to 
pay, if any statement, however immaterial to the risk, is a misstate- 
ment, without showing that any injury could or did accrue to the 
company therefrom—if they can so contract as to avoid the obliga- 
tion to pay in case of loss, without giving any reason why, except that 
itis so agreed, (and this is of the very nature of a warranty in an in- 
surance policy,) there is every reason to require the company mak- 
ing such claim, to show beyond any question or cavil, that such is the 
contract. No presumption can arise in favor of such agreement, ex- 
cept what necessarily arises from the language used, and every doubt 
weighs against it. This should be so, because the contract so con- 
strued works a forfeiture, and permits the insurer to avoid the policy 
and refuse payment, however honest the loss may be, without any 
proof that the breach of the supposed warranty contributed in any 
way to the loss, or in any way damaged the company. Warranties 
in insurance policies are strictly in the nature of penalties and forfei- 
tures. A breach forfeits the whole sum which would be payable, and 
no proof, however clear and satisfactory, that there was no bad faith or 
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that no damage could have followed from the breach, can in the least 
mitigate the loss to the assured. 

This court has in several cases, following the precedents of the most 
learned courts of the civilized world, declared most emphatically that 
a party seeking to enforce a forfeiture or penalty can only do so, in 
sase of a forfeiture, when there is no other reasonable construction to 
be given to the contract, and this is especially so when the forfeiture 
grows out of the breach of a condition subsequent ; and when it is 
sought to enforce a penalty, its enforcement will be refused unless the 
court can see that the thing to be done, or omitted to be done, by the 
party of whom the penalty is claimed, is necessarily injurious to the 
party claiming it, to a degree corresponding to the amount demanded 
as the penalty, and almost always limits the recovery to the amount 
of damage which is actually sustained by the party claiming it. Laine 
vs. Hyde, 39 Wis., 345 ; Lyman vs. Babcock, 40 Wis., 503. 

The first case was one involving the construction to be given to a 
deed of real estate, which was claimed to contain a condition subse- 
quent, upon the breach of which the title was to revert to the grantor 
and his heirs. The learned chief justice, upon the question of con- 
struction in such case says : “ The rule of construction is old, certain 
and uniform. ‘ Conditio beneficialis, que statum construi!, benigne se- 
cundum verborum intentionem est interpretanda ; odiosa aulem, que 
statum destruit, stricte secundum verborum propriefatem accipienda.’ 
(Frances’ Case, 8 Rep., 89 b. ; Co. Lit., 218, a.) ‘As strictly as the 
words of any penal statute,’ as said in Rungun vs. Fogasse, 1 Plowd., 
1 ; Jackson vs. Silvernail, 15 Johns., 278 ; Hadley vs. Hadley, 4 Gray, 
140; Morse vs. Ins. Co., 30 Wis., 534.” See also Osgood vs. Abbott, 
58 Maine, 84 ; Hooper vs. Cummings, 45 Maine, 359 ; Moorefield vs. 
Albright, 4 Cush., 178. 

The case of Babcock vs Lyman, was one involving the construction 
of a contract in which it was claimed that the defendant had promised 
to pay a gross sum as liquidated damages. The learned chief justice 
in that case says: ‘“ When the sum is agreed to be paid for any of 
several breaches of the contract, and the damages resulting from all 
of them are uncertain, and there is no fixed rule for measuring them, 
but the breaches are apparently of various degrees of importance and 
injury, the cases are conflicting in the rule, whether the sum should be 
held as a penalty or as liquidated damages.” 

“On principle, we are very clear that in such case the sum should 
be held as a penalty. For it appears to us that it would be unjust to 
sanction a recovery for the sum agreed to be paid, alike for any one 
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trivial breach, or for any one important breach, or fora breach of the 
whole contract, as it would be to sanction such a recovery equally for 
damages certain and uncertain in their nature.” 

It is unnecessary to multiply authorities to show the reluctance with 
which courts permit the enforcement of conditions subsequent which 
create forfeitures or enforce claims for the forfeiture of specific sums 
as damages, for the breach or breaches of a contract. Even when the 
parties have solemnly agreed that in case of a breach the damages to 
be recovered shall be a certain fixed amount, the courts refuse to 
allow the rule of assessment of damages to be the one fixed by the 
parties, and compel them notwithstanding their agreement to abide 
by the more equitable one established by the courts, viz., that a party 
injured shall only recover according to the extent of his injury as as- 
certained by the court and jury. 

In cases of insurance policies containing what are called warranties 
contrary to the rules above established, as to penalties in other cases, 
the courts uniformly hold that every breach, no matter how trivial, or 
how improbable that any damage could result therefrom, must in 
effect entitle the insurance company to a verdict for the whole 
amount insured, whether it be one hundred or ten thousand dollars. 
When consequences of so. serious a nature are to follow any breach 
of a contract, it is just and right that courts should hold that such 
contract must be so clearly expressed that there can be no reasonable 
excuse for ptving it a different construction. 

The same rules of construction applied to contracts containing con- 


ditions subsequent creating forfeitures and providing for penalties, are 
applied to contracts of insurance which are sought to be avoided for 
a breach of warranty. All the books hold this, and there is the utmost 
propriety in doing so. 


“When the intent is doubtful, conditions providing for forfeitures 
are to be construed strictly against those for whose benefit they are 
intended.” Morse vs. Ins. Co., 30 Wis., 540. 

“The party to a contract who seeks to destroy its obligation by rea- 
son of an alleged breach of a condition precedent by the other party, 
cannot establish the existence of such condition by inference or con- 
jecture ; the terms of the contract must be clear and explicit in his 
favor.” Clinton vs. Ins. Co., 45 N. Y., 454-464. 

In the case of Hoffman vs. Ins. Co., 32 N. Y., 414, Justice Potter, 
in delivering the opinion of the court, says : “The appellants also en- 
counter another rule equally at variance with the proposition they 
seek to maintain ; conditions providing for disabilities and forfeitures 
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are to receive, when the intent is doubtful, a strict construction against 
those for whose benefit they are introduced.” 

The same rule is laid down in Livingston vs. Sickles, 7 Hill., 255 ; 
Catlin vs. Springfield Ins. Co.,1 Sum., 434 ; Breasted vs. Farmers’ 
Loan and Trust Co., 4 Seld., 8305 ; Yeaton vs. Fry, 5 Cranch, 341. 

Another rule of construction must be applied to this contract. The 
contract is throughout, both in the application (as is clearly shown in 
this case,) and in the policy, in the language of the defendant, and 
prepared with deliberation in all its detail. In such case the rule is 
that the contract must be construed liberally in favor of the party 
whose language does not enter into the contract. 

Chief Justice Marshall, in applying this rule to a marine insurance 
policy, says : “The words are the words of the insurer, not of the in- 
sured ; and they take a particular risk out of the policy, which, but 
for the exception, would be comprehended in the contract.” Yeaton 
vs. Fry, supra. 

As long ago as 1757, Lord, Chief Justice of the King’s Bench, said 
of insurance contracts, that in the construction of policies the striclum 
jus, or apex juris, is not to be laid hold on, but they are to be con- 
strued largely for the benefit of trade and for the insured.” 1 Bur- 
rows, 349. 

In the case of the National Bank vs. Ins. Co., 5 Otto, U. S., 678, 
the court say : “ But without adopting either of these constructions, 
we rest the conclusion already indicated upon the broad ground, that 
when a policy of insurance contains contradictory provisions, or has 
been so framed as to leave room for construction, rendering it doubt- 
ful whether the parties intended the exact truth of the applicant’s 
statements to be a condition precedent to any binding contract, the 
court should lean against the construction which imposes upon the in- 
sured the obligations of a warranty. The company cannot justly 
complain of such a rule. Its attorneys, officers, and agents prepare 
the policy for the purpose, we shall assume, both of protecting the 
company against fraud and of securing the just rights of the assured 
under a valid contract of insurance. It is its language which the 
court is invited to interpret, and it is both reasonable and just that 
its own words should be construed most strongly against itself.” 

Keeping in mind these general rules of construing contracts of in- 
surance containing warranties, I think it clear that there was no war- 
ranty in this contract, that the plaintiff would, during the currency of 
the policy, keep one or more men sleeping in the mill at night. To 
construe it a continuing warranty is to construe it against its literal 
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and grammatical sense. Certainly there is nothing in the questions 
which relates to the future. Both questions ask for information as to 
the present, and especially the question as to watchmen. The ques- 
tions are: “Is there a watchman in the mill during the night? Is 
the mill ever left alone?” The answer is, “No regular watchman ; 
but one or two hands sleep in the mill.” 


It is argued that there would be no sense in a question or questions 


of this kind unless they related to the future, and unless the company 
intended that the answers should extend to the future. I think there 
would be many good reasons why an insurance company should ask 
these questions, even though it had no intention of binding the party 
to future action. It is always important to an insurance company to 
know the care which the insured bestows upon his property. If he 
has a careless and reckless manner in regard to the use of his pro- 
perty, the company have an interest in knowing the character and 
habits of the insured as a business man and otherwise. This applica- 
tion contains many questions relating to the mill, equally, and to my 
mind much more important to the company than the fact that men 
slept in it, to which answers were given, and which this court would 
not and could not construe into continuing warranties. Take as an 
instance the motions of the machinery, and the kind of smutter used 
in the mill; yet it would not have been a breach of the warranty if 
a change had been made, either in the motion of the machinery, or 
in the smut-machine, or the motions of the mill-stones. These 
changes in the future would only have avoided the policy in case the 
risk had been thereby increased. 

Suppose there had been the direct question, “ Do any persons sleep 
in the mill?” and the answer had been “ No,” I do not think this or 
any other court would have held that to have been a continuing war- 
ranty, and that the policy would have been avoided if any one had 
slept in the mill during its currency ; because the insured could not 
tell, from the question alone, whether the insurer considered it mate- 
rial to the risk, that no person should sleep therein. The rule in such 
case would be to bring the change of occupation, in that respect, un- 
der the clause which provides that any change which materially in- 
creased the risk should avoid the policy. 

It would undoubtedly be a present warranty of its truth, and might 
avoid the policy if not then true, not because the fact was material 
to the risk, but because the parties had chosen to make it a part of 
the contract, that the policy should not attach if the statement was 
untrue. 
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If the question, “Is there a watch nights?” had been answered 
“No,” that would not, in my opinion, have been a continuing war- 
ranty, because the parties in that case would not be likely to under- 
stand that there should be no watch in the future. The question, 
therefore, in construing an interrogatory and answer into a continu- 
ing warranty or otherwise, is a question of what was the intent of the 
parties at the time, and when the intent is to be drawn from the writ- 
ing alone, the intent that it was to be a continuing one will not be 
found, unless it be clear that both parties so intended it, or unless the 
contract so expressly provides. This is the utmost extent to which 
any of the cases go, which have been cited by counsel to sustain the 
ruling of the learned circuit judge, on the trial of this action. 

None of the cases go farther than this: that when a question relates 
to the manner of using a mill, or other manufacturing establishment, 
or to the precautions taken against fire, and the answers be aftirma- 
tive or negative, and the court can determine from the answer, as ¢ 
matter of law, that the continuation of the custom or use, as the answer 
shows it to be, will lessen the risk, such answer will generally be held 
to be a continuing warranty ; but when the custom or use is such that 
the court cannot say as a matter of law that its continuance will 
necessarily lessen the risk, it will not be held to be a continuing war- 
ranty, unless it be expressly so agreed in the contract. 

Very many cases hold a still more strict construction against the 
insurance companies, upon the question of continuing warranties, 
than as stated above. See Blood vs. Ins. Co., 12 Cush., 472 ; Schmidt 
vs. Ins. Co., 41 TL, 295 ; Ins. Co. Eddy, 55 IL, 213 ; Ins. Co. vs. Fen- 
nel, 49 lll, 180 ; Ins. Co. vs. Whitmore, 32 IL, 223 ; Smith vs. Ins. 
Co., 32 N. Y., 399 ; Catlin vs. Ins. Co., 1 Suni., 435 ; O’Neil vs. Ins. 
Co., 3 N. Y., 122. 

In the case of Schmidt vs. Ins. Co., 41 IIL, 295, Judge Lawrence, 
in giving the opinion of the court, remarks : “It is a question upon 
which the authorities differ, but in view of the fact that the insurance 
company dictates the language of its own policy, which is therefore 
to be most strongly construed against it, and can, if they wish, insert 
a stipulation which in terms refers to the future use of the property, 
and do by an express provision in this, as we presume all policies, re- 
lieve themselves from all liability in case the risk is actually increased, 
we are inclined to adopt the ruling of the cases which hold that these 
words are to be construed in reference to the then condition of the 
property.” 

In the case of Blood vs. Ins. Co., supra, Justice Bigelow says: 
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“ But a more decisive and satisfactory indication of the intent of the 
parties to limit the warranty to a description of the property as it was 
at the inception of the contract, and not to extend it to the mode of 
its future use and occupation, is found in the fact that there was an 
express agreement by which the defendants protect themselves against 
any increase of risk, in consequence of a change in the situation or 
circumstances of the property. This leaves no room for doubt, that 
the sole object of the warranty in question was to ascertain the pre- 
cise nature and condition of the property at the time the risk was 
proposed to the defendants in the application of the plaintiff, and to 
enable them to judge of its extent and character, and the rate of pre- 
mium at which they would insure it. But it is clear that they did 
not rely upon it as an executory stipulation, by which the plaintiff 
was to be bound after the contract was entered into. To guard 
against any increase of risk which might arise from any change in the 
structure or use of the property, they relied upon a special agree- 
ment designed for that purpose only. If they relied on the warranty, 
such an agreement was superfluous and useless. In order, therefore, 
to give effect to both clauses in the contract, it is necessary to con- 
strue the warranty as being affirmative only, and not intended to ap- 
ply to the future condition of the property.” In this case the ques- 
tion and answer, which it was claimed by the insurance company con- 
stituted a continuing warranty, were as follows : “ For what purposes 
occupied?” Ans. “ Formerly used as a machine-shop, all of which 
business is now stopped, and shop fastened up, and only used for the 
purpose of the meeting of the band during two evenings of the week, 
on second floor.” On the trial, the insurance company offered to show 
that the building had been used for other purposes during the con- 
tinuance of the risk, and contended that whether such change of oc- 
cupation did or did not increase the risk, it was a breach of the war- 
ranty. The evidence was rejected, and the Supreme Court on appeal 
affirmed the ruling of the trial judge, 

In the case of Schmidt vs. Ins. Co., supra, the policy itself contained 
the following statement : “No fire in or about the building, except 
under kettle securely imbedded in masonry (and used for heating 
water) and made perfectly secure against accidents.” At the time of 
the loss it was proved there were two stoves in the building in which 
fires had been kept during the currency of the policy and before the 
loss. The buildings insured were a tannery and bark mill. 

In Ins. Co. vs. Eddy, supra, it was insisted that the policy con- 
tained a warranty that no stoves should be used in a building insured 
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as a flax factory. The application contained the following questions 
and answers: “ How is the building warmed? If any stoves and 
pipes, how are they secured?” To this it was answered, “ No stoves 
used.” The insured agreed in the application, if any untrue answer 
was given therein, the insurance was to cease and the policy to be of 
no effect. After the policy was issued, a stove was used in the build- 
ing for warming it. The company insisted there was a breach of 
the warranty that no stoves should be used for warming purposes. 
The court said, approving the case in 41 Ill, supra: “The use of the 
stove was not a breach of the warranty ; but if used recklessly it 
might be regarded as increasing the risk.” This was a very strong 
case against construing the statement of the insured into a continuing 
warranty. The building insured was a flax factory ; the fact as to 
whether it was warmed by a stove or not was of peculiar importance, 
and the evidence on the trial tended strongly to show that the fire 
was probably caused by the use of the stove. The case in all its as- 
pects presented a much stronger one in favor of the insurance com- 
pany than the one at bar. 

Smith vs. Ins. Co., 32 N. Y., 399, is a strong case against the con- 
struction given to the policy in this action. In that case the policy 
itself contained a statement that the building insured “was used for 
winding and coloring yarn, and for storing spun yarn.” This the 
court say was undoubtedly a warranty of its then present use, and it 
was true at the time the insurance was made. Pending the running 
of the policy, the use was changed, but it was not proved that the 
change increased the risk. The court below nonsuited the plaintiff, 
holding the statement above cited a continuing warranty. Justice 
Davis, who delivered the opinion in the Court of Appeals, says: “A 
distinction was made in the court below between the use of the word 
‘occupied’ and the word ‘used’ in the description of the policy, as 
to the effect on the question of continuing warranty, but to my mind 
the suggestion is without force. Both relate to the present actual 
use of the property, and are, when so applied, synonymous in intent 
and meaning. If the courts do not find a warranty in the phrase 
‘occupied in a particular manner,’ it would be overstraining to find 
one in the words ‘ used in a specific way.’ If an insurance company 
desires to protect itself by a warranty as to future or continuing 
use in the same manner as when insured, it may always do so by lan- 
guage the object and meaning of which will be understood by both 
parties, and the courts should not construe words which are fully sat- 
isfied as a description of a present use or condition, into a promisso- 
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ry warranty, unless the inference is natural and irresistible that such 
was the design of both parties.” 

In the case of Catlin vs. Ins. Co., 1 Sum., 442, Justice Story says: 
“ Suppose a policy against fire, underwritten ona house of A., in Bos- 
ton, described as a dwelling-house or as occupied as a dwelling-house, 
would the policy be void if the house should cease for a time to have 
a tenant? Such a doctrine has never to my knowledge been asserted, 
nor should I deem it maintainable.” 

In Powers vs. Ins. Co., 8 Phil. 566, the following questions and 
answer were in the application : Is a watch kept on the premises? 
Is there a good watch clock? Is any other duty required of the 
watchman than watching for the safety of the premises? Is the 
building left alone at any time after the watchman goes off duty in 
the morning till he returns to his charge at evening? To these sev- 
eral questions the plaintiff made but one answer. “ There is a watch- 
man when the mill is not in use.” The policy contained the clause 
making the application a warranty. 

The judge, in commenting upon these questions and answers, says : 
“T cannot say that the answer was intended by the parties as a con- 
tract that the insured should always keep a watchman at the mill 
when it was not going, and that his sole duty during such times 
should be to watch against fire, always awake and always present, nor 
can I say that the law constructs such a contract out of the answer. 
The answer is very loose in its terms, and the insurers accept it in all 
its looseness, and then as of little importance, and do not insert it in 
the policy for further guidance, but file it away in their office. It 
makes no approach to a definition of the functions to be performed 
by the watchman.” The remarks of the learned judge in this case 
will apply with equal and greater force to the case at bar. Here the 
answer negatived the fact that any watchman was kept, and gave an 
answer not directly responsive to the question, which was accepted as 
sufficient by the insurer, inserted in the application by its agent, sent 
to its office and filed there, considered at the time of no importance, 
and only brought to the knowledge of the insured as being of any 
importance when it is used on the trial to defeat his policy. 

In the case of Brown vs. Au‘tna Ins. Co., 40 Conn., 586, the court 
says: “To this it should be added that it is the duty of an insurance 
company seeking to limit the operation of its contract of insurance by 
special provisions or exceptions, to make such limitations in clear 
terms, and not leave the insured in a condition to be misled. The 
uncertainties arising from provisos, exceptions, qualifications and spe- 
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cial conditions, in or indorsed upon policies, have been often con- 
demned, and such special modifications are justly characterized as 
traps to deceive and catch the unwary. An insured may be reason- 
ably held entitled to rely on a construction favorable to himself, 
when the terms will rationally permit it. Where, asin this case, such 
construction gives a signification ejusdem generis with all others with 
which it is found associated, and in harmony with the general charac- 
ter and purpose of the provisions in which they are found, he is clear- 
ly entitled to insist on such construction.” 

Benham vs. United Guaranty and Life Assurance Co., 7 Exch., 744. 
In this case the policy recited that as the basis of the contract for 
such guaranty, the plaintiff had lodged at the office of the defendants 
a certain statement in writing, containing a declaration signed by the 
plaintiff, of the truth of the answers thereby given to the questions 
therein contained ; among the questions put were the following : 
“ Checks which will be used to secure accuracy in his accounts, and 
when and how often they will be balanced and closed?” Ans. “ Ex- 
amined by finance committee every fortnight.” The policy guaran- 
teed the integrity of the secretary of a literary institution, and the 
loss occurred by reason of the omission to examine the accounts in 
the manner stated. Pollock, C. B., in deciding the case, says: “The 
manner in which this question is put, the other questions with which it 
is associated, and the decisions upon policies of insurance, lead me to 
the conclusion that the answer was not expected to be upon the part of 
the office, or meant to be on the part of the plaintiff, anything more 
than a declaration of the course intended to be pursued ; and if that 
answer was made bona fide and honestly, it does not prevent the 
plaintiff from maintaining this action.” The chief baron, on the ar- 
egument, gives this reason for his conclusion: “Suppose that instead 
of examining the accounts every fortnight, the institution had adopt- 
ed, as a more convenient mode of securing the fidelity of the secreta- 
ry, the practice of sending the money every day to a banker, and that 
on one occasion, when some was left, the secretary had absconded 
with it, would the policy be avoided? If it is a warranty it must be 
construed strictly, and therefore, although the institution had found 
out a better mode of checking the accounts, they would nevertheless 
be obliged to go through the idle ceremony of having them exam- 
ined by a finance committee.” 

This case illustrates in a clear manner the obstinacy with which 
courts resist a construction of a contract of insurance, which will cre- 
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ate a warranty as to future conduct, even in matters of vital import- 
ance to the insurer, and shows that in that court at least, nothing but 
the most clear and explicit language will be held sufficient to create 
such warranty. 

The foregoing cases, and the following, all show that the courts 
uniformly refuse to give a construction to a policy of insurance which 
will create a continuing warranty, except the terms of the contract 
are so explicit that it is not susceptible of any other reasonable con- 
struction. Parker and another vs. Ins. Co., 10 Gray, 302 ; Life Ins. 
Co. vs. Schultz, 73 IIL. 586 ; Gilhat vs. Ins. Co., 8 R. I., 282 ; Gates vs. 
Ins. Co., 5 N. Y., 469 ; 2 Hall, (N. Y.,) 602; 14 Barb., 545 ; Ins. Co. 
vs. Lewis, 18 TL, 553 ; Life Ins. Co. vs. Fennell, 49 Ill, 180 ; May vs. 
Ins. Co., 25 Wis., 291 ; Stout vs. Ins. Co., 12 Iowa, 371 ; Ins. Co. vs. 
Kimberly, 34 Md., 224 ; Williams vs. Ins. Co., 31 Me., 219 ; Ins. Co. 
vs. Schell, 29 Penn. St., 31 ; Frisbie vs. Ins. Co., 27 Penn. St., 325. 
It would be a waste of time to cite the cases in this court for the pur- 
pose of proving that it has been the uniform rule to construe con- 
tracts of insurance liberally in favor of the insured, and strictly 
against the companies, in all cases where it was claimed that a forfei- 
ture had occurred in favor of the company, and the cases above cited 
show conclusively that the rule adopted by this court is amply sus- 
tained by the course of decision of the highest and most learned 
courts both in this country and in England. That the exception to 
the rule by the decision in this case, is not intended to be a new de- 
parture by this court, I refer to the cases of Palmer vs. St. Paul Fire 
and Marine Ins. Co.; Erdman vs. Mutual Ins. Co. of the order of Her- 
mann’s Sons ; and Schunck vs. Geigenseitiger Wittwen und Waisen 
Fund, decided since the opinion of the majority of the court was 
written in this case. 

The cases cited on the part of the respondent to sustain the deci- 
sion of the learned circuit judge, though some of them may conflict 
with the decisions above cited, and especially with those cited from 
the Supreme Court of Illinois, none of them go the length necessary in 
order to construe the answer of the plaintiff in this case into a con- 
tinuing warranty. In the case of May vs. Ins. Co., 25 Wis., 304, the 
interrogatory and answer were both very clear and specific. The 
question was, “Have you a night watchman always on duty? And 
the answer was, “We have.” The late Justice Paine says : “ Both 
the questions and answers in such cases purport to relate only to the 
then existing condition of things. Notwithstanding this, it is entire- 
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ly reasonable and just to say, that in respect to those things that ac- 
cording to the usual course of the business are permanent and continu- 
ing, the parties intend to agree that they shall be kept in the same 
condition. The assured undertakes to make no changes in the condi- 
tion or the mode of using them, outside of the usual mode of conduct- 
ing the particular business.” 

In the case at bar, irrespective of the fact that there was no inquiry 
made of the plaintiff as to whether any persons slept in the mill, and 
therefore he could have no means of knowing whether the com- 
pany considered that fact material, it can hardly be said that one or 
two hands sleeping in the mill had anything to do with conducting the 
business of the mill. 1t was so occupied probably for the convenience 
of the hands working in the mill as well as for the convenience of the 
mill-owner. It was not a method of carrying on the business, nor 
was it apparent that it. was done for the protection of the mill in any 
way. The fact was, as the proof shows, that the men sleeping in the 
mill were coopers, who had nothing to do with the running of the 
mill in any way. 

In the case of Bank vs. Ins. Co., 50 N. Y., 45, the question was al- 
so direct and the answer responsive. The question was, “ Watchmen. 
Is one kept in the mill or on the premises during the night, and at 
all times when the mill is not in operation, or when the workmen are 
not present ?” Ans. “ Yes.” In Glendale Manufacturing Co. vs. Ins. 
Co., 21 Conn., 19, the questions were : “Is there a watchman in the 
mill during the night? Is there a good watch clock? Is the mill 
left alone at any time after the watch goes off duty in the morning 
until he returns at evening?” Ans. “There is a watchman nights. 
No clock. Bell struck every hour from 8 o'clock p. m. till it rings for 
work in the morning.” In Ripley vs. Aitna Ins. Co., 30 N. Y., 136, the 
questions and answers were equally specific and responsive. 

In Houghton vs. Ins. Co., 8 Mete., 114, the questions were, “Is a 
watch kept constantly in the building? If no watch is constant 
kept, state what is the arrangement respecting it?” Ans. “N 
watch is kept in or about the buildings, but the mill is examined 
thirty minutes after work.” 

The court in this case held, “that as the examination was mani- 
festly intended as a substitute for a constaut watch, as it was «n> 
which the assured had it in their power to make or cause to be made ; 
as it was one of the precautions tending to secure the property against 
danger by fire and tending to its safety, it was one which as a gene- 
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ral practice the assured were bound to follow. In the case in 9 
Gray, 27, and 2 Comst., 210, the contract in express terms related to 
the future, and did not depend upon construction. 

It does not seem to me possible that the court can say, from read- 
ing the questions propounded and the answer given, in this case, and 
considering all the circumstances attending the making of the appli- 
cation, the nature and extent of other questions propounded and 
answered at the same time, the fact that the mill insured was a water 
mill, and that the company did not propound any interrogatory 
which would necessarily call for the answer given, that the questions 
and answer relied on was, in the language of the court in the case 
of Houghton vs. Ins. Co, supra, ‘‘ manifestly intended as a substitute 
for a constant watch ;” or in the language of the court in case of 
Smith vs. Ins. Co., supra, “ that the inference is natural and irresist- 
ible that such was the design of the parties.” And unless they can 
be so construed there can be no pretense that they constitute a con- 
tinuing warranty. To give them such a construction is to construe 
the words most liberally in favor of the insurance company, which is 
contrary to the fundamental rule of construction when applied to 
warranties, either precedent or subsequent, in policies of insurance. 
There is lacking in this case an element which was controlling in the 
case of Houghton vs, Ins. Co. In that case the second interrogatory 
was : “If no watch is constantly kept, state what is the arrangement 
respecting it.” The answer was directly responsive to this question, 
Both parties understood that the arrangement mentioned in the 
answer was in place of a watch. In this case no such question is put ; 
the company contents itself, so far as we can see from its inquiries, 
with ascertaining whether there was a watch during the night; be- 
yond that it is not inquisitive. If there be a watch, it is well; if 
there be none, it is equally well, we are at liberty to suppose, because 
they make no further inquiry. How then can the court say that the 
company relied upon men sleeping the mill as a substitute for a 
watch, or that it deemed that fact material ? 

Many cases hold, and perhaps properly, that when an insurance 
company makes special inquiries concerning matters relating to the 
subject of insurance, such matters are to be deemed material to the 
risk, and the courts so hold, rot because they are manifestly mate- 
rial, but because the insurance company have the right to say what 
shall be deemed material to the risk, and when they make the exis- 
tence of a fact or custom material, by a direct inquiry to which they 
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require an answer, the insured is not at liberty to dispute its mate- 
riality. 1 Phillips on Ins., § 542 ; 1 Arnould on Ins., 515, 518. ‘‘The 
proposing of a specific inquiry and requiring an answer thereto as 
part of the basis upon which the contract is to be entered into and 
the risk assumed, shows that the underwriter seeks for information 
by which his judgment shall be guided, or at least affected and in- 
fluenced in determining whether he will issue the policy. 

In Strong vs. Ins. Co., 10 Pick., 40, the insurance company sought 
to avoid payment on the ground that there was a mortgage on the in- 
sured property which was not disclosed at the time the policy was 
issued. But the court held that the insured was not bound to dis- 
close the matter, in the absence of any inquiry upon the subject by 
the company, and said, “ That if it was, in the opinion of the under- 
writers, important and material to the risk, to ascertain the nature 
of the interest intended to be protected by the policy, it must be pre- 
sumed they would have inserted in form of the application an inter- 
rogatory to elicit the desired information, thus distinctly implying 
that a misrepresentation under such circumstances, in relation to any 
matter concerning which information was sought, would be fatal to 
the validity of the contract.” In the following cases it is held that 
where there is a specific inquiry made in the application, in regard 
to a particular matter or thing, the answer to such inquiry is mate- 
rial, and binds the party insured. Schumaker vs. Ins Co., 60 Barb., 
102 ; Draper vs. Ins. Co., 2 Allen, 569; Davenport vs. Ins. Co., 6 
Cush., 540 ; Patten vs. Ins. Co., 38 N. H., 338. In these last cases 
the court say: ‘‘ Where there is a specific inquiry in regard to in- 
cumbrances by mortgage, and the answer is positive, denying the ex- 
istence of any moitgage upon the premises, the question of the ma- 
teriality of the statement in respect to the risk, is settled by the pur- 
ties as a matter of contract. The inquiry itself makes the answer 
material to the risk, or in effect suggests that the insurer so regards 
it in fixing their rates of premium, and accepting the risk and issuing 
the policy. The question then is not an open one, as one of fact 
whether the existence of a mortgage was or was not material to the 
risk.” To the same effect are Ins. Co. vs. France et al., 1 Otto, 511; 
Jeffries vs. Life Ins. Co., 22 Wall., 47. 

From the foregoing cases we deduce the general rule that the 
courts will not presume that the insurer deems any fact, circumstance 
or custom material to the risk, unless he makes a specific inquiry 
concerning it. We have a right therefore to presume that in this 
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case the insurance company did not deem the matter of the hands 
sleeping in the mill, or not sleeping there, material to the risk. Had 
they so deemed it, they would have made inquiry thereof, as a matter 
necessary to be known before deciding to take the risk. That the 
agent noted the fact in the application opposite the questions con- 
cerning watchmen, is not sufficient to justify the court in holding 
that the company considered it material to the risk, and clearly 
would not justify the court in holding that it deemed it so material 
that it would hold the insured to a continuance of it, and make it an 
absolute warranty during the currency of the policy. It seems to 
me most unjust to hold that a matter which the company did not 
deem of sufficient importance in taking the risk, to make even an 
inquiry about, should, because disclosed by way of answer to a ques- 
tion to which it was hardly relevant, be construed into a warranty of- 
vitul importance to the validity of the policy. 

Under the settled rules applicable to insurance contracts, warran- 
ties of a continuing kind will not be implied, but it must be made 
clear that both parties understood that such was its nature and such 
the intention of the parties at the time the same was made. In this 
case had the application made specific inquiry upon this subject, the 
attention of the insured would have been called to if asa thing 
deemed material by the company, and he would have conducted him- 
self accordingly ; but no such inquiry having been made or deemed 
important by the company, it is unjust to the insured to hold him to 
a strict warranty in regard to it. 

That the insured did not understand that the contract bound him 
to keep men sleeping in the mill is clearly established by the evi- 
dence on the trial. If he is the scoundrel the insurance company 
now claim him to be, and he had understood that his policy would 
be void unless he kept men sleeping in the mill, it is impossible to 
believe that he would have withdrawn the men from the mill before 
the policy was even delivered to him. To my mind the fact that the 
insured did not have any men sleeping in the mill, from a time before 
he received his policy until the fire, is conclusive evidence that he, at 
least, did not understand that it was necessary to keep them there in 
order to keep his insurance good. To give it that construction now, 
after his property has been destroyed, as we are bound to hold, by 
accident or misfortune, might justly be characterized as “setting a 
trap to deceive and catch the unwary.” I cannot consent to con- 
strue language so uncertain and doubtful, and which is apparently 
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brought into the contract by mere accident, into a contract of such 
potency that any variation of the slightest nature shall forfeit all 
claim under the policy. I am strongly inclined to follow the rule 
laid down by the Supreme Court of Illinios in the cases of Ins. Co. 
vs. Eddy, and Schmidt vs. Ins. Co., supra, that the equivocal expres- 
sions in a policy of insurance, whereby it is sought to narrow the 
range of the obligation the companies profess to assume, are to be 
interpreted most strongly against the companies ; and I fully ap- 
prove of the remarks of the late Chief Justice Breese in the case of 
Ins. Co. vs. Eddy, 49 Ill, 106, “that if the underwriters have left 
their design or object doubtful by the use of obscure language, (and 
I would add by any other means,) the construction ought to be, and 
will be most unfavorable to them,” and also the remarks of Justice 
Lawrence, of the same court, in the case of Ins. Co. vs. Robinson, 
54 Ill., 268: “The companies have the preparation of their own 
policies, the choice of language in which to express their obliga- 
tions, and they show a studious solicitude to limit their liability. 
Their policies are prolix with provisions of this character, and the 
public must accept them or go without insurance. We have no right 
to censure the companies for this, and do not; but the reading of a 
policy furnishes a sufficient reason for the rule of interpretation 
formerly laid down by this court.” 

Ihave no doubt that the proper manner of construing a question 
of this kind, is in all cases to construe the meaning as applicable to 
the present only, unless the contract expressly declares that it shall 
apply to the future whenever the company has made no special in- 
quiry as to the fact, or whenever, though inquiry be made, the court 
cannot as a matter of law say that the continuance of the thing would 
necessarily lessen the risk. None of the cases cited in favor of sus- 
taining the ruling of the circuit judge in this case go farther than is 
above indicated, and quite a respectable number of cases hold that 
even in case the inquiry be of a matter the continuance of which would 
tend to lessen the risk, still it will not be held to extend to the fu- 
ture, unless the contract so expressly provides. 

In this particular case I would be inclined to hold that the warranty 
would not have been a continuing one, even had the answer been 
that a watch was kept in the mill nights. I am inclined that way for 
the reason that the application itself is so drawn, that a person deal- 
ing with the company might well be led to suppose that it did not 
intend to hold the insured to a warranty of the continuance of the 
watch in the future. 
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In the interrogatories concerning the kind of oil used for lubricat- 
ing the machinery of the mill, the company have put and required an 
answer to an interrogatory as to the future conduct of the insured in 
respect to the use of such oils. The company having required the in- 
sured to make a written promise as to the continuance of the use of 
certain lubricating oils in the future for its protection, and having 
failed to require any promise as to future conduct in regard to any 
other matter, the insured might well suppose that the other interro- 
gatories were only put for the purpose of ascertaining the present 
condition of the mill and the habits of care of the insured concerning 
the same. The kind of lubricating oils used in a water mill is clearly 
more material to the risk than the want even of a watch nights when 
the mill was not in use. 

Some of the movements of the machinery of a flouring-mill are very 
rapid, and the danger from heating and fire from that cause is very 
great ; and the kind of oil used is extremely material, as the use of 
those oils which ignite at a low temperature are very dangerous. If 
the company deemed it necessary in order to bind the party to the 
use of certain oils in the future, to get an express provision to that ef- 
fect, it is fairly to be inferred if they intended to require a watch in 
the future as a condition subsequent, it would also have required an 
express provision for the future in that respect, and more especially 
if the company had intended to bind the insured by a warranty that 
some of his hands should sleep in the mill, it would have required 
such promise. From the fact that the company, in preparing their 
application, required a provision for future conduct in regard to a 
matter which was highly important to their interest, and which with- 
out such provision would have related to the future as well as to the 
present, if any of the matters inquired about would have such relation 
by construction, it would seem that it did not suppose the insured 
would be bound to a future course of conduct in regard to the sub- 
ject insured, as a warranty, unless he bound himself by a promise as 
to the future. This courtis not therefore called upon, in this case, to 
do that for the company which at best it is doubtful whether the com- 
pany supposed it had secured to itself. 

To sustain the judgment of the court below, it must be held that 
there was a continuing warranty that men slept in the mill. If there 
was no promise as to the future, relied upon by the company and 
understood to be so relied upon by the insured, then the fact that 
men did not thereafter sleep in the mill could only avoid the policy on 
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the ground that their withdrawal increased the risk, and avoided the 
policy under one of the conditions of the policy. _ 

Whether the subsequent withdrawal of the men did increase the 
risk, was a question of fact to be determined by the jury, and not of 
law for the court. It is unnecessary to cite authorities to this point. 
The learned circuit judge placed the case upon the ground that the 
contract contained an agreement to continue the men sleeping in the 
mill, and that this agreement was either a continuing warranty or by 
the contract was made material as a promise of future action on the 
part of the insured, the non-performance of which, by the terms of the 
policy, was to render it void. 

In view of the strictness with which this court has heretofore con- 
strued contracts, whether of insurance or relating to other matters, 
against parties seeking to avoid the same, on account of alleged 
breach of conditions subsequent which work a forfeiture, and of the 
uniform rule of all courts, that all warranties as to the future in in- 
surance policies must be clearly expressed in the contract ; that they 
will not be established by construction, or spelled out by the court, 
nor held to exist unless such be the only natural and reasonable con- 
struction which can be given to the language used, Iam unable to 
find any continuing warranty in regard to the matter upon which the 
judgment of the court below was based, and am extremely unwilling 
that the insurance company should escape the payment of this loss 
upon a mere alleged technical warranty of doubtful existence, and 
which does not appear to have in any way contributed to the loss. 

It appears from the proof in this case that the agent of the com- 
pany was fully cognizant of all the facts relating to the property in- 
sured ; that he made personal and careful examination of the same ; 
that he fully advised the company in regard to it at the time he is- 
sued the policies ; that the company was satisfied that the risk was a 
good one, and accepted it ; and on the trial of this action, the agent 
swears that in his opinion the risk was a good one. Honesty and 
fair dealing require the company should pay, unless it can show that 
the insured has defrauded them, (of this it failed to convince the 
jury ;) or unless they can show a breach of a clear and well defined 
warranty contained in their policy. When they seek to avoid their 
contract upon this latter ground, they must make a clear case, free 
from all fair doubts or uncertainties. And it is but just they should 
do so, because in that case they avoid the contract not because the 
breach of the warranty has been injurious to them, but simply because 
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it is so stipulated in the contract. It has been urged that the state- 
ment that one or two men slept in the mill was not true as a present 
fact when the policy was delivered to the plaintiff, and therefore the 
policy never took effect at all. It would be sufficient to say in answer 
to this, that the court below did not direct the jury to find for the de- 
fendant upon that theory of the case. 

Tndcependent of this reason, I think it would be a very gross out- 
raze upon justice, to say that the statements made in the application 
bearing «ate on the 3d of December, in regard to matters then in- 
quired of as existing or not existing, should be held to be false because 
they did not exist on a day three weeks hence, when the policy was 
delivered, especially as the policy was in fact issued on the next day 
after the date of the application, and when delivered insured the 
plaintiff's property from the date of the application. The company 
having received the premium from its date, and having dated its 
policy on the day the application was made, and issued it the next 
day, for the purpose of determining the truth of the statements in 
the application, they should be referred to the day when made. I am 
satistied that the learned circuit judge erred in directing the jury to 
find a verdict for the defendant upon the ground stated, and that the 
judgment of the Circuit Court ought to be reversed and a new trial 
awarded. 
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COURT OF APPEALS OF NEW YORK. 


JOSEPHINE 8. GOODWIN, Respondent, 
US. 


MASSACHUSETTS MUT. LIFE INS. CO., 
Appellant.* 


The policy was issued by a Massachusetts company to a citzen of another State, 
and provided that if the premium due upon the policy, or any note given for 
part of the premium, should not be paid when due, it should cease, at id the net 
value should be determined from the Actuaries Table, with interest at four per 
cent, deducting therefrom ‘‘ whatever is due to the company, including any un- 
paid premium notes, with interest at six per cent.” Four fifths of such remain- 
ing value should be considered a premium for temporary insurance, and the 
policy should be kept in force for so long a time as it would insure. The pol- 
icy expressed a consideration for the whole year’s premium ‘‘as per margin,” 
and an e ntry on the margin showed that one half year’s premium was paid and 
the other half was payable semi-annually. The second payment was not made 
when due, and the insured died shortly after. 


Held, that the construction of the provision is governed by the Massachusetts non- 
forfeiture law. 

Held, that there was no promise, express or implied, to make the second payment 
when due, and the payment was optional, not a debt, or loan ; no note or 
other obligation had been given ; the second payment was*not therefore an in- 
debtedness to be deducted from the net value. The policy lapsed upon 
failure to pay the second semi-annual premium, and its net value must be de- 
termined accordingly. 


The policy required proofs of death to be furnished within thirty days. The agent 
through whom the policy was obtained, and who notified the company of deaths 
and furnished blank proofs to be filled up by the parties in interest, informed 
plaintiff that nothing could be done, because the policy had lapsed. Subse- 
quently to the thirty days, the company when appealed to refused payment 
also on the ground of lapse, but upon application blank proofs were furnished 
to plaintiff and retained by the company without objection. 

Held, that the provision requiring the proofs to be furnished within thirty days 
was waived, and the company was estopped from setting it up in defense. 

Held, that an allegation that the policy was a wager policy, should have been set 
up by answer to be available as a defense. 

The insured was a brother of plaintiff and a a creditor. 


* Decided May 21, 1878. 
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Held, that there was an insurable interest, and recovery should not be limited un- 
der the circumstances to the amount of the debt. 


Judgment affirmed. 


GrorceE Buss, for Appellant. 
Gero. F. Danrorta, for Respondent. 


Mme, J. 


The policy upon which this action is founded contained a pro- 
vision, “That in case any premium due upon this policy, or any note 
given for part of the premium, shall not be paid at the day when 
payable, the policy shall thereupon cease and determine. The net 
value of the policy on that day shall be ascertained according to the 
‘Combined Experience’ or ‘ Actuaries’ rate of mortality, with interest 
at the rate of four per cent per annum, from which value shall be de- 
ducted whatever is due to the company, including any unpaid pre- 
mium notes, with interest at six per cent per annum thereon ; four 
fifths of the remaining value shall be considered a premium for tem- 
porary insurance, and the term for which it will insure shall be de- 
termined accordiug to the age of the insured when said unpaid pre- 
mium became payable upon the aforesaid assumption of mortality 
and rate of interest, and during said term, and no longer, this policy 
shall continue in force, provided no other cause of forfeiture exists,” 
etc. The policy was issued in Massachusetts, and the construction 
to be given to the clause above cited is governed by a special statute 
of that State. This law provides for the continuance and validity of 
the policy for a limited period after the failure to pay the premium, 
and for ascertaining what that period is to be, and then declares that 
‘after deducting from such net value any indebtedness to the com- 
pany, or notes held by the company against the insured, which notes 
if given for premium shall then be canceled, four fifths of what re- 
mains shall be considered as a net single premium of temporary in- 
surance, and the term for which it will insure shall be determined ac- 
cording to the age of the party at the time of the lapse of premium, 
and the assumptions of mortality and interest aforesaid.” 

The question is, what amount is to be deducted, and this must be 
determined by the construction to be given to the provisions of the 
policy of the non-forfeiture act, to which reference has been had. 
One half year’s premium had been paid upon the policy when it was 
issued, and when Selye, the insured, died, that period of time had 
elapsed, and the remaining half year was to be paid. 
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The defendant claims that under the law cited, the unpaid half of 
the premium for the first year is to be considered as an indebtedness, 
and is to be deducted from the net value of the policy, and that upon 
this principle the policy lapsed after the expiration of the first six 
months. 

Evidence was taken upon the trial of witnesses versed in calcula- 
tions of this kind, and the defendant’s actuary, and another person, 
who was an expert in such matters, upon the assumption that the 
unpaid premium for the last half year was a debt, and as such 
should be deducted from the net value of the policy at the close of 
the first six months, testify that the policy would remain in force 
after this time expired, which was on the 30th day of June, and until 
the 17th day of September, and as Selye died on the first day of 
October, it had lapsed and was of no avail. 

On behalf of the plaintiff, it is proved by an expert of large experi- 
ence that upon the theory that the unpaid premium is not a debt, 
the policy would be carried far beyond the time of Mr. Selye’s death. 
The question then recurs, was the unpaid premium an indebtedness 
which was to be deducted from the value of the policy under the 
non- forfeiture act? The statute in question provides that there shall 
be deducted “any indebtedness or notes” held by the company. 
No notes were held by the defendant against the insured, and there 
was no direct promise by him to pay any amount, or any obligation 
to doso. There was therefore no indebtedness within the mean- 
ing of the act. A debt means an obligation to pay a sum of money 
which is due or to become due by contract, as for instance, a note, 
bond, or other legal obligation, which the party to whom it is due 
may evforce by an action brought for that purpose. No action could 
be maintained to recover the amount of this premium, as it rested 
entirely with the insured to pay or not, as he might determine. 

The policy expresses a consideration of the whole year’s premium, 
‘*per margin,” and an entry upon the margin shows that one half 
year’s premium was paid, and the other half payable semi-annually. 
This does not constitute a promise to pay, either express or implied, 
and in case of non-payment the policy became void, except so far as 
it was saved by the statute. It merely indicates that if the other 
half is paid at close of the six months, the risk will be extended for 
another six months. It is not aloan. But if it was, as the plaintiff 
never received the money, it should be applied in payment of the 
premium, and this, with the money paid, would keep the policy in 
force for a year, and of course at the time of the death of Selye. 
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In Worthington vs. Charter Oak Ins. Co., 41 Conn., 416, the dis- 
tinction between the premium on a policy of insurance and a debt 
is pointed out, and it is said that -‘the theory that the premium 
as it becomes due is a debt, is a fallacious one, and leads to an errone- 
ous conclusion.” In the one case the payment is entirely optional, 
while in the other it may be enforced at law. The position that it 
was a debt because it was agreed to be paid, is not, we think, well 
founded. The policy shows one half year’s premium was paid ; and 
if the other half was to be paid at the expiration of six months, the 
insurance would be continued for a year. There clearly was no 
agreement which obligated the insured unqualifiedly and absolutely 
to pay any sum, at any time which was named. If the argument 
urged by the defendant’s counsel is sound, then the same rule would 
apply to yearly payments which are to be made on or before Decem- 
ber 30, in each and every year, and these are debts which can be 
enforced at law without regard to the wishes of the insured. Accord- 
ing to the terms of the policy there is no promise to pay, and it rests 
with the insured to say how long he will continue it. He can stop 
it at the end of the year and determine when the policy shall cease. 
When he refuses to pay, the policy lapses and the insured has no 
further claim, except what is conferred by the non-forfeiture clause. 

We have been referred to some decisions in the State of Massa- 
chusetts, which it is claimed sustain the theory of the defendant’s 
counsel ; but we think they are distinguishable from the one at bar. 
In one of them, notes were given for the premium, and in the other 
& memorandum with a promise to pay one half of the premium. 
It thus appears that there was an obligation in each case acknowl- 
edging an indebtedness and binding the insured to pay, which was 
a debt that could be enforced ; while in the case at bar, no such 
promise exists and none is shown by the policy. The difference re- 
ferred to is quite sufficient to take this case out of the rule laid down 
in the decision cited. The result is that the unpaid premium was 
not an indebtedness within the statute, and that the policy re- 
mained in force at the time of Selye’s death. 

It is claimed that the plaintiff did not comply with the condition 
of the policy and the provisions of the statute of the State of Massa- 
chusetts, which require that notice of the claim and proof of death 
shall be submitted to the company within ninety days after the de- 
cease of the person insured. It is established that the insured died 
on the first day of October, 1872, and written proof and notice was 
not delivered to the defendant until the 28th of January, 1874. A 
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recurrence to the facts which have a bearing upon the question pre- 
sented is essential, in order properly to determine whether any suffi- 
cient legal excuse is furnished for a failure to deliver the proof within 
the time required. The evidence shows that the policy was obtained 
by means of the agency of the defendant, at the city of Rochester. 
The agent there transacted such business as is usually done by. agents 
of the company, and in addition to other duties he kept a register, 
in which he made an entry of the death of any person who died, who 
was insured, and gave notice of such death to the company. He 
also furnished blanks, which were supplied to him by the defendant, 
for proof of death, upon notice, to be delivered to the party who had 
an interest in the policy, for the purpose of having the same filled 
out. 

On or about the 5th of October, 1872, the agent was informed of 
the death of the insured, and made an entry in his register of the 
same, aud gave notice thereof to his principal by letter. On the 
15th of the same month the plaintiff called upon the agent with her 
husband, and they were informed by him that he had heard of the 
death of the insured and reported it to the company ; that the second 
premium bad not been paid, and on being asked what was necessary 
to be done, they were told that nothing could be done, because, ‘‘ the 
policy had lapsed and was void.” No blanks were furnished to 
make the proofs, and it appears to have been conceded by all that 
none was required, as by the non-payment of the semi-annual pre- 
mium the policy was forfeited. The same view was taken by the de- 
fendant, and the refusal to pay was placed entirely on this ground. 
The matter remained in this condition until the 17th day of March, 
1873, when the plaintiff being advised that the policy had not 
lapsed, by her counsel, a correspondence ensued between him and the 
company, in which, among other things, it was stated that the plain- 
tiff had been misled by the information of the defendant’s agent in 
not furnishing proofs of death, and the question as to the lapse 
of the policy under the non-forfeiture act of Massachusetts was dis- 
cussed. The answer of the defendant to a letter of the plaintiff’s 
counsel states that the counsel had mistaken the grounds of the re- 
fusal of the company to recognize the claim of the plaintiff, and sub- 
stantially places their objection upon the ground that the policy had 
expired under the non-forfeiture act. This was followed by further 
correspondence, and an interview between the counsel and some of the 
officers of the company at Springfield, when the whole subject was 
discussed, and the only objection made was that the policy had lapsed. 
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Blanks for the proof of death were asked for and furnished by the 
company, and the proofs of loss sent to the defendant and received 
and retained by them without any objection. 

From the brief summary we have given of the leading facts, it is 
very apparent that the question of furnishing proofs within the time 
required, was considered as of no sort of importance by the defend- 
ant, and the company disclaimed any other ground for a refusal to 
pay the amount insured by the policy than the lapse of the same. 
Under the evidence referred to, we are of the opinion that the defend- 
ant waived any objection as to the time of furnishing the proofs, and 
is estopped from interposing any such defense. 

The statement of the agent of the defendant was no doubt the 
cause of the omission to present the proofs of the death of the insured, 
and misled the plaintiff into the mistake, if it can be so regarded, 
which is now urged as a defense. I think that the act of the agent 
in this respect was not outside of the limits of his authority. He had 
authority to receive premiums, countersign and deliver renewals, and 
it was a part of his bounden duty to report the death of the insured, 
and to receive and deliver to those who represented the deceased, 
such blanks as were necessary to make out proofs of loss. He was 
the person to whom application would naturally be made for infor- 
mation as to what was necessary to be done in case of death, and 
who was applied to by the plaintiff for that purpose. His answers to 
inquiries made in regard to subject matters relating to his duty in the 
particulars referred to were not beyond his authority or in excess of 
the power which was conferred upon him. They related to the very 
subject matter which was within the course of his usual business ; 
and I am at loss to see, as there was no excess of power, no stepping 
beyond the limit of his duty, why his responses to questions put in 
reference to Selye’s death were not the answers and acts of his princi- 
pal. They related to facts connected with the insurance, such as the 
non-payment of the premium as required, the death of the insured, 
and the report of the same to the company, as well as the effect of the 
failure to pay the premium. 

The lapse of the policy which it was stated was caused by a failure 
to pay the premium, as well as the effect ‘of a statute of the State 
of Massachusetts, were facts dependent upon proofs to be furnished, 
and these, in connection with the other circumstances mentioned, can- 
not be considered as the mere expression of an opinion. He was not 
only called upon to speak, but it was his duty to answer the inqui- 
ries made ; and whether he auswered right or wrong, the company 
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were bound by declarations thus made, which misled or deceived the 
applicant. The plaintiff could not well be regarded as having know- 
ledge of the provisions of the non-forfeiture act, or of the computation 
which might continue or cause the policy to lapse. 

The authorities are numerous which hold that under such circum- 
stances the acts of the agent bind the principal,and that he has a per- 
fect right to waive conditions of this description contained in a policy 
of insurance. See First Baptist Church vs. Brooklyn Fire Ins. Co., 
19 N. Y., 305 ; Sheldon vs. Atlantic Fire and Marine Ins. Co., 26 N. 
Y., 460 ; Wood vs. Poughkeepsie Mutual Ins. Co., 32 N. Y., 619 ; 
Bodine vs. Exchange Fire Ins. Co., 51 N. Y., 117; Pechner vs. 
Pheonix Fire Ins. Co., 65 N. Y., 195 ; Pitney vs. Glens Falls Ins. 
Co., 65 N. Y¥., 6; Carroll vs. Charter Oak Life Ins. Co., 10 Abb., 
(U. S.,) 166 ; John vs. F.J.S. Ins. Co., 5 Lans., 275 ; Taylor vs. 
Merchant’s Fire Ins. Co., 9 How., (U. S.,) 390. 

The cases which are cited to sustain a different rule are distinguish- 
able from the one at bar, as will be seen by reference to some of 
them. In Van Allen vs. Farmers’ Joint Stock Ins. Co., 64 N. Y., 468, 
the case turned entirely upon the charge of the judge that the lo- 
cal agent had a right to waive the provisions in the policy requiring 
the plaintiffs to furnish proofs of loss. The proof showed but a re- 
stricted authority as agent, and upon a subsequent trial, with some 
additional evidence, a verdict was rendered for the plaintiff, and 
upon appeal to the General Term, and afterward to this court, the 
judgment was affirmed. 

In Merserau vs. Phoenix Mutual Life Ins. Go., 66 N. Y., 274, the 
distinct question whether the agent had the power to waive a condi- 
tion forfeiting a policy of insurance in case of non-payment of pre- 
miums was not decided, and the case was determined by a majority 
of the court upon the ground of an error in the charge of the judge in 
submitting the same to the jury. 

In Blossom vs. Lycoming Fire Ins. Co., 64 N. Y., 162, there was no 
proof of any act by the defendant or its agents which could have led 
the plaintiff to believe that the proofs of loss would not be required, as 
prescribed by the policy—and upon the receipt of such proofs, written 
notice was given that the proof was too late. Under such a state of 
facts there could be no serious question that there was no waiver. 

Bush vs. Westchester Fire Ins. Co., 63 N. Y., 531, also is not ana- 
logous. The insurance agent there agreed that the loss exceeded the 
amount insured. There was no proof of any authority to adjust 
losses, and on the trial the court held that whatever the agents did in 
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respect to the loss, the plaintiffhad a right to infer they had authority 
to do, and their acts were made evidence of authority, without bring- 
ing home to the company any recognition or knowledge of such 
acts. 

The only authority proven was to receive proposals for insurance, 
and to countersign and deliver policies ; and upon appeal it was held 
that this did not extend to the adjusting of losses or to waiving the 
stipulated proof of loss, or to binding the company without these, and 
that the fact that such agent assumed to do such acts iu a particular 
case does not establish his authority. The case is entirely dissimilar 
from the one at bar, and is not in point. Some other cases are 
cited upon this point, but we think that the precise question now con- 
sidered was not distinctly presented, and that none of them are in 
conflict with the rule we have laid down. 

We have considered the mere question whether the acts and declara- 
tions of the agent of the company were binding, and by putting the 
plaintiff off her guard, operate as a waiver in presenting prvofs of loss. 
Be that as it may, however, it is not necessary in this case to deter- 
mine the precise question whether the acts of the agent. alone were 
obligatory upon the defendant, for even if they were not binding, the 
defendant, with full knowledge of the acts and statements of its agent, 
adopted and sanctioned the same, and by their proceedings subse- 
quently waived any objection to the delay in the presentation of the 
proofs, and virtually accepted the same as if delivered in due season, 
They sent their blanks to the plaintiff for making out such proofs ; in- 
duced the plaintiff to employ experts for the purpose of determining 
whether the policy had lapsed ; did not return her the proofs after 
they were received upon the ground that they were not received in 
time, but kept them, and encouraged and induced the plaintiff to 
bring an action to recover the amvuunt insured. Their acts were not 
only a waiver of the failure to present the proofs within the time pre- 
scribed, but present all the necessary requisites of an estoppel against 
any such defense. They were decisive and explicit acts, showing 
that no objection was interposed to the time of furnishing the proofs, 
and entirely conclusive upon that question. That they transpired 
after the time had expired, does not does not detract from their effect 
or render the waiver any less emphatic and decisive. 

The doctrine that there must be a new consideration, after the 
time has elapsed fur the presentation of proofs, to constitute a 
waiver, has‘never been upheld by this court, and it has not yet been 
held that the principle of estoppel, in so restricted a sense, is to be ap- 
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plied to cases of this character. It is true that there are some dicta 
to that effect in the reports, but they have not received the sanc- 
tion of the court, and the whole course of decision is in a contrary di- 
rection, as will be seen by reference to the reported cases. 

A review of the earlier decisions in this State relating to the ques- 
tion is not required, as they are sufficiently considered in more recent 
cases to which we shall have occasion to refer. 

In Owen vs. Farmers’ J. 8. Ins. Co., 57 Barb., 518, the question now 
considered was directly presented. The policy required that the 
proof of loss should be presented within ten days after such loss. The 
evidence showed that the proof of less was not sent to the company 
until some time after the expiration of the time ; and after keeping 
them ten days they were returned to the assured, who was then in- 
formed, for the first time, that the defendant intended to erntest the 
claim. It was held, not only that there was a waiver of such proof 
within the ten days, but that the fact that the insurance after the 
time for furnishing the preliminary proofs, put their resolution to con- 
test the claim upon other grounds than the omission to furnish such 
proofs, was a waiver of that grourd of defense. 

The decision of the General Term was affirmed upon an appeal to 
this court ; and although the case is not reported, as the question 
now considered was distinctly raised, and if decided against the de- 
fendant must have led to a reversal of the judgment, and such judg- 
ment could not have been affirmed without deciding such question, no 
reason exists why the case last cited should not be regarded as a bind- 
ing authority. The affirmance of the judgment therefore puts the” 
question at rest ; and the decision cannot be disturbed without a 
disregard of the principle of stare decisis, which constitutes one of the 
strongest safeguards in the determination of legal controversies. 
Nor do I think that there is any ground for contending that the force 
of this authority has been weakened or impaired by any subsequent 
decision. 

It is true that the principle decided in the case cited is criticised in 
the opinion of the learned judge in Underwood vs. F, J. 8. Ins. Co., 
67 N. Y., 500; but a majority of the court, without expressing any 
cpinion upon the question of waiver, concurred in reversing the judg- 
ment upon the ground that the judge erred upon the trial in holding 
as amatter of law that the condition was waived, and that the evidence 
in reference thereto should have been submitted to the jury. 

It may be remarked that the claim of waiver was based upon the 
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declarations of the local agent before the time of presenting the proofs 
had expired, and of the local and general agent afterward, who re- 
ceived an affidavit of the insured giving an account of the loss, and 
the evidence of waiver was not nearly as strong as in the case at bar, 
and if, as was held, it was proper to submit the case to the jury, sure- 
ly there was sufficient in this case to warrant the finding of the re- 
feree, that under the circumstances the defendant must be held to 
have waived the right to have the proofs of death presented within 
the time limited by the policy, and that the proofs given were a suffi- 
cient compliance with the condition of the contract. The authority 
of 57 Barb., supra, has also been sustained by the decision of this 
court in Baggerly vs. Farmers’ J.S. Ins. Co. in January last, which 
involved the same question, although the circumstances were not as 
strong in favor of the plaintiff as those which are presented in the 
case at bar. Also by the affirmance of the judgment in Van Allen vs. 
the same defendant, upon the opinion of the General Term, which is 
still more recent. Those decisions most manifestly determine the 
question of waiver adversely to the defendant’s views. 

In support of the same principle is the case of Pechner vs. Phoenix 
Ins. Co., supra, where it is held that a condition in a policy, requir- 
ing an act to be performed or evidenced by a statement in writing, 
may be waived by parol. The authorities are discussed at some 
length by Dwight, C., in this case, and the rule stated enunciated as 
applicable to all written instruments not under seal. The same view 
is also sustained in Pitney vs. Glens Falls Ins. Co., supra. See also 
Clark vs. Dales, 20 Barb., 64, where it is laid down, and the authori- 
ties are cited to sustain the position, that a new consideration is not 
necessary to give validity to an agreement to extend the time, and 
the waiver is enough for that purpose. 

The tendency of the modern cases to support the doctrine, that 
the agent may waive any of the conditions of the policy and bind the 
company by such waiver, and that his promises and acts, made within 
the scope of his agency and after knowledge of a breach of a condi- 
tion, is more decided than it has been at any previous time. May on 
Ins., § 143 ; Ins. Co. vs. Wiikinson, 13 Wall., U. S., 222, 235. Nor is 
it deemed essential that the waiver should be explicit and pointed in 
its application. State Ius. Co. of Missouri vs. Todd, 83 Penn., 272. 
As the question.considered is fully decided by the reported cases to 
which we have reference, we deem it unimportant to consider other 
decisions cited by the learned counsel for the appellant. 
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When an insurance company, by means of its officers or agents, in 
response to a claim for a loss, fails to say anything about the time of 
presenting the proofs after it has expired, but claims some other de- 
fense, the presumption is that it does not intend to interpose any 
other besides that named ; and it is a fair inference to be derived from 
the fact that it was silent on the subject, that it designed to waive the 
violation of such a condition. When called upon to adjust a loss was 
the time to speak by its agents or officers, and in failing to do so, and 
by silence, it acquiesced in a waiver of any such defense, andis, I think, 
estopped from interposing the same. 

The result of the discussion leads to the conclusion: First, that 
the acts of an agent of an insurance company, acting, as in this case, 
directly within the sphere of his duties, is a waiver of a failure to pre- 
sent the proofs within the time required by the policy. Second, that 
the defendant having, by making no objection to the delivery of such 
proofs within the time required, and by other acts, encouraged the 
plaintiff to present the same, and failed to return them on any such 
ground, has ratified the acts of their agent and waived any right to in- 
terpose any such defense to the plaintiff's claim. 

It is also insisted that the policy in question was a wager policy, 
and as such was absolutely void by the Revised Statutes. 1R.5S., 
662. We think that the defendant, to avail itself of any such defense, 
should have set it up by answer, and thus given the plaintiff an oppor- 
tunity to meet such an issue. 

In Valton vs. National Fund Life Assurance Co., 20 N. Y., 32, a 
motion was made upon the trial for a nonsuit upon this ground, 
among others, and it was held that the fact that the answer did not 
set up as a defense that the policy was made in contravention of the 
statute, wasa sufficient answer to the point made. If the objection 
had been raised by answer or on motion to dismiss the complaint, it 
is not apparent but what it might have been proved that the policy 
was issued upon the application of the insured, or that he insured his 
own life, and the objection thus have been obviated. The defense 
is an affirmative one, and should have been presented on the trial 
and not afterward. . 

Another answer to this point is that the insured was a brother and 
near relative of the plaintiff, allied by the strongest ties of kindred, 
and that she had a pecuniary interest in his life as a ereditor. There 
is sufficient in the evidence to show that he owed her the sum of 
twelve hundred dollars, which was outstanding against him and un- 
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paid. Occupying the position referred to, she is brought directly 
within the exception of the statute which prohibits wager policies. 
The plaintiff had clearly an insurable interest in the life of the in- 
sured, and the policy was not within the prohibition of the statute. 
Rawles vs. Am. L. Ins. Co., 27 N. Y., 287. Nor under the circum- 
stances is there any ground for holding that the recovery should be 
limited to the amount loaned by the plaintiff to the insured. 

There was no error in any of the refusals of the referee to find as 
requested, nor are we able to discover, after a careful examination of 
the different questions made, that any valid ground is shown for a 
reversal of the judgment, and the same must be affirmed. 

Cuunrcu, Ch. J., and Rapatto, J., concur. Axuen, Forcer and Ear, 
J.J., concur in result without expressing an opinion as to the power 
of the agent or the effects of his acts and declarations, being of the 
opinion that the defendants, by their acts in inviting and inducing the 
plaintiff to make proofs of loss and accepting and retaining them 
without objection, are estopped from objecting that the proofs were 
not made in due time. Anprews, J., concurs on last point of opinion. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marcu Term, 1878. 


JOHN R. POOR, 
vs. 


HUMBOLDT INS. CO. 


The policy stipulated, ‘‘ Warranted a family to live in said housejthroughout the 
year.” Two workmen employed by plaintiff slept in the house and took their 
meals elsewhere. 


Held, that this was not a compliance with the warranty. The workmen were 
merely watchmen, not a family within the meaning of the policy. 


Statement of Case. 


This was an action of contract to recover upon a policy of insurance 
for $2,500 on the “ Oceanic House,” Star Island, Isles of Shoals, 
which was destroyed by fire, Nov. 11, 1875. The policy contained 
this clause in writing : “ Warranted a family to live in said house 
throughout the year,” and the only question at the trial was whether 
there had been a compliance with this warranty. The evidence on this 
point was that two men, laborers employed by the plaintiff, slept in 
the house and took their meals elsewhere, and that the house was 
otherwise uvoccupied. The defendants requested a ruling to the ef- 
fect that this occupancy was not a substantial compliance with the 
warranty in the policy, nor would the jury be warranted in finding 
that it constituted such a compliance. These instructions were re- 
fused, and the court instructed the jury that they were to say, upon 
the definition of the word “family,” having regard to the purposes 
and objects of the stipulation, whether there was or not a reasonably 
substantial compliance. The jury returned a verdict for the plaintiff, 
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and the defendant alleged exceptions to the refusal of the court to 
give the rulings as asked for. 


Ames, J. 

The stipulation that a family should live in the house throughout 
the year, was an express warranty, and without its literal and exact 
fulfillment the policy would cease to be binding upon the company. 
Daniels vs. Hudson River Ins. Co., 12 Cush., 416 ; Sayles vs. N. W. 
Ins. Co., 2 Curtis, 610. Its natural interpretation would be that dur- 
ing the year the house is to be under that kind of care and supervi- 
sion which would be furnished by its ordinary and continuous oceupa- 
tion by a family keeping house in it and making ittheir home. It is 
manifest that the security against fire furnished by such a use of the 
house, would be more effectual than the occasional even though fre- 
quent visits of watchmen. If the insurers desire nothing more than 
that two watchmen should sleep in the house, they could easily have 
inserted such a provision in the policy.. Taking the word ‘‘ family,” 
in its ordinary and popular sense, we see no ground for holding that 
the two workmen who slept in the building constituted a family with- 
in the meaning of the policy. They were two laborers selected from 
twelve or foprteen who were employed by the plaintiff in hauling stone 
and lumber at another part of the island. Their occupation of the 
house consisted in sleeping every night, and in keeping their trunks 
and clothing in one of the rooms. They took their meals elsewhere, 
and went the rounds every night with a dark lantern, usually visiting 
the house at about bed-time, and leaving it before breakfast. That 
is to say, they were watchmen, not a family. We think, therefore, 
that the defendant was entitled to the rulings which it requested, and 
that the jury were not justified in finding that the plaintiff had com- 
plied with the warranty. 

Exceptions sustained. 
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SUPREME COURT OF IOWA. 


Decemsper Term, 1877. 
Appeal from Des Moines Circuit Court. 


PHCENIX INS. CO., Appellant, 
US. 


C. A. DANKWARDT er at. 


In a suit to recover back the amount fraudulently paid to the insured in Iowa ; 


Held, that it was within the discretion of the court whether after the commence- 
ment of the trial it would allow the filing of an amended answer pleading the 
statute of limitations. 


Held, that the Iowa law of 1870, sec. 2530, applies only to frauds solely cognizable 
in a court of chancery. 


Judgment affirmed. 


Action in equity. One Charles O. Dankwardt, had a policy of insur- 
ance issued by the defendants on property which was destroyed by 
fire. In November, 1867, the plaintiff paid said Dankwardt the 
amount due on the policy, being induced to do so through the fraudu- 
lent conduct of the said Dankwardt. This action was commenced 
against him to recover the amount so paid, and he having died pend- 
ing the action the present defendants were substituted in bis stead. 
Judgment having been rendered in their favor, the plaintiff appeals. 


Buake & Hammacs, for Appellant. 
J. & §. K. Tracy, and T. J. Trurocg, for Appellee. 


Seevers, J. 
“ After the case had been partly tried by the introduction of evi- 
dence,” the defendants asked leave to file an ‘‘ amended and further 
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answer,” setting up the statute of limitations of five years, which had 
not been pleaded. The plaintiff objected to the filing of such defense, 
but the objection was overruled, and the answer permitted to be filed, 
to which the plaintiff excepted, and thereupon filed a replication set- 
ting up that the fraud alleged in the petition was not discovered un- 
til March 1873, and the action was commenced in the month of May 
following. To such replication the defendants demurred, which be- 
ing sustained the plaintiff excepted. The errors assigned challenge 
the correctness of the foregoing action of the court. 

I. Ordinarily it is a matter of discretion with the trial court to 
grant or refuse amendments to the pleadings. Before such discretion 
can be reviewed and held erroneous, satisfactory evidence must be fur- 
nished of abuse by the complaining party. If it be conceded the 
weight of authority is against the right of a party by an amended 
pleading to set up the statute of limitations, yet we think it must be 
true that there may be cases and peculiar circumstances where it would 
be proper, and within the sound discretion of the court, to permit 
such a defense to be pleaded even after the trial had commenced. 

There is no showing other than above stated as to the facts and cir- 
cumstances before the court when the amendment answer was per- 
mitted to be filed. If there was nothing else moving the court to ex- 
ercise its discretion, that fuct should have been stated in the abstract. 
For aught that appears, a showing may have been made which ren- 
dered it right and proper tu permit the pleading to be filed. We 
therefore cannot disturb the ruling below in this respect. Besides 
this, there was a waiver of the objection by filing a replication. If the 
trial had proceeded on the issues thus formed, and the plaintiff had 
been beaten on the issue tendered in the replication, undoubtedly this 
would be a waiver of the objection to the filing of the auswer. The 
fact that a demurrer was filed, and the plaintiff was beaten on an is- 
sue of law instead of fact, cannot change this result. 

II. This action was commenced before the Code took effect, but the 
amended answer was filed afterward. There is however no substan- 
tial difference between the statutes on this subject in force previous to 
the taking effect of the Code, and as therein contained. The Rev., sec. 
2740, provided “ that actions brought * * * for relief on the ground of 


fraud iu cases heretofore solely cognizable in a court of chancery,” 
* * must be commenced within five years. Sec. 2741 of the Rev. 
provided that the action should not be deemed to have accrued until 
the discovery of the fraud by the aggrieved party. These two sections 
were construed in Relf vs. Eberly, 23 Iowa, 467. 
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By chapter 167, sec. 9, of the laws of 1870, a substitute for Rev. sec- 
tion 2741 was enacted, and this statute is now substantially incor- 
porated in the Code. These statutes were construed in Gebhard vs. 
Sattler, 40 Iowa, 153, and this case has been followed in Brown vs. 
Brown, 44 Iowa. It is held in those cases that the law of 1870, and 
section 2530 of the Code, apply only to cases of “ fraud heretofore 
solely cognizable in courts of chancery,” and are identical with Rey. 
section 2741, construed in Relf vs. Eberly, before cited. We are re- 
lieved from the discussion of the question whether the fraud set forth 
in the pleadings is such as was “ heretofore solely cognizable in a court 
of chancery,” because counsel concede it was not, and we are asked 
to hold that the law of 1870 included “all frauds, whether the action 
was one brought in law or equity.” This we caunot, in view of the 
prior decisions of this court, do. 

Affirmed. 





DIGEST OF FOREIGN CASES. 


Marime.— Unseoworthiness.—Burden of proof. 

Unseaworthiness was set up asa defense to an action on a policy of 
marine insurance, and it was claimed that the court below had shifted 
the burden of proof to the plaintiff. Held, that the burden of proof 
lay on the defendant, and so remained from the beginning to the end 
of the case. It was, however, true as a matter of reasoning, and a 
matter of fact, that if a ship became leaky soon after sailing from a 
port, and there was nothing in the weather to account for the disas- 
ter, it would be a reasonable presumption in such a state of uncon- 
tradicted things, that she must have been unseaworthy, and so the 
jury might betold. Ifthe jury found the contrary, it would not be a 
finding against law, but against a reasonable inference of fact, and 
that would be a verdict against evidence. It was for the jury to say 
whether there was presumptive evidence of unseaworthiness, but it 
was error for the court to so direct them as to shift the burden of 
proof. 

Pickup vs. Thames and Mersey Marine Assurance Co.—Eng. 8S. C. 
of Judicature. 


Marinze.—General average.—Liability for shipowner’s expenses. 

A quantity of indigo was shipped from Calcutta to London, and the 
vessel was stranded on the French coast. To save the vessel the 
cargo was discharged and forwarded to the owner by various ways, 
the shipowner thus earning his freight. The shipowner charged 
against the cargo personal and agency expenses during the operation, 
aud the management while in his custody. 

Held, that the shipowner had a special interest in getting the ship 
off to earn his freight, and therefure cannot throw any extra expense 
on the shippers of goods for doing what was essential to his own in- 
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terests, and in performance of the obligations of his own contract ; 
he was not justified in giving up the adventure until it became hope- 
less, and it is not hopeless when he can bring both ship and cargo in- 
to port with some expense and trouble. Expense incurred with regard 
to goods unidentified, also is for the shipowner’s benefit, as well as 
that of the consignees. They are entitled to the delivery of their 
goods upon production of bill of lading, and an arrangement entered 
into to distribute the proceeds of the sale being to enable the owner 
to claim freight thereon, no extra charge could be made. 
Schuster & Co. vs. Fletcher.—Eng. High Court, Q. B. Div. 





